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IMPACT OF FEDERAL LABOR AND SAFETY 
LAWS ON THE U.S. SEAFOOD INDUSTRY 


WEDNESDAY, MAY 6, 2015 

United States Senate, 

Committee on Small Business 

AND Entrepreneurship, 

Washington, DC. 

The Committee met, pursuant to notice, at 2:34 p.m., in Room 
SR-428A, Dirksen Senate Office Building, Hon. David Vitter, 
Chairman of the Committee, presiding. 

Present: Senators Vitter, Risch, Fischer, Ayotte, Shaheen, and 
Cantwell. 

OPENING STATEMENT OF HON. DAVID VITTER, CHAIRMAN, 
AND A U.S. SENATOR FROM LOUISIANA 

Chairman Vitter. Good afternoon. We are going to start our 
hearing today on the Impact of Federal Labor and Safety Laws on 
the U.S. Seafood Industry. Thanks for joining us today. 

We are going to be hearing from two panels of expert witnesses 
and stakeholders, a Federal panel who I will introduce in a minute, 
and then a stakeholder panel. I want to thank all of our witnesses 
for being here today to testify on these important issues. 

As anyone who has visited Louisiana knows, we enjoy great qual- 
ity seafood and that plays a major role in our culture and our econ- 
omy, and this is true for other States in the United States and it 
is an important part of our economy. In Louisiana, that seafood in- 
dustry supports 20,000 jobs in the State with an annual economic 
impact of over $1.7 billion. 

More regionally, the Gulf States produce 70 percent of the na- 
tion’s oysters, 69 percent of domestic shrimp, and are a leading pro- 
ducer of domestic hard- and soft-shell blue crabs. More broadly, the 
seafood industry is responsible for creating jobs and revenue that 
supports so many families along the Gulf, in Alaska, and else- 
where, including the East Coast and the West Coast. 

Seafood processors in Louisiana and across the Gulf Coast rely 
on seasonal foreign workers to fill the most labor-intensive posi- 
tions throughout the sector. These workers come to the United 
States legally under the H-2B visa program. This program is vital 
to many in the seafood business, as many of these operations take 
place in small rural communities where access to a stable, reliable 
labor force can be extremely difficult. 

Recently, we have seen the difficulty of compliance with this pro- 
gram increase, most notably the Department of Labor’s decision to 
stop accepting private wage rate surveys, which has often forced 

( 1 ) 
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businesses to reallocate their financial resources, and that has been 
a big, big cost increase for these businesses. 

Another area that requires attention is ensuring the safety of 
seafood that is being imported into the country. It is imperative 
that we ensure that foreign imports are playing by the same rules 
and regulations that our domestic producers operate under, and 
that is one of the reasons I introduced the Imported Seafood Safety 
Standards Act. This legislation increases inspection rates, quality 
standards, and penalties in order to protect American families. 

In closing, we need to make sure that Federal regulations of all 
types, like the two areas I have highlighted, do not unfairly and 
negatively impact our small domestic seafood providers. What 
Washington bureaucrats often fail to realize is that their rule- 
making can literally put some small businesses, like domestic sea- 
food producers, out of business. So, we need to focus on these and 
other regulatory areas. 

Again, I thank everyone for being here today and I look forward 
to our discussion. 

With that, I will turn it over to our Ranking Member, Senator 
Shaheen. 

OPENING STATEMENT OF HON. JEANNE SHAHEEN, RANKING 
MEMBER, A U.S. SENATOR FROM NEW HAMPSHIRE 

Senator Shaheen. Thank you, Mr. Chairman, and thank you to 
all of our panelists this afternoon for being here. 

As the Chairman said, seafood is a big issue in my home State 
of New Hampshire just as it is in Louisiana. Even though we only 
have 18 miles of coastline, it is an industry that is important to the 
State, both because of our tourism industry and the fishing — the 
pleasure boat fishing that goes on off the coast of New Hampshire, 
but also because we have not only a small fishing industry, but we 
also have a fish processing industry in New Hampshire. 

And, Mr. Chairman, in the interest of brevity and because I have 
to leave early, I am going to submit my full statement for the 
record, but I just wanted to raise a couple of concerns. 

One is not directly related to this hearing, but since we are talk- 
ing about seafood, I feel compelled to talk about the concerns that 
we have in New Hampshire and the Northeast relative to the fish- 
ing quotas that have been set by the Department of Commerce and 
specifically by NOAA. Over the past few years, the Federal Govern- 
ment has found that the declining levels of cod in the Gulf of 
Maine have been dramatic. There is some disagreement about that 
among scientists and among the fishing industry, but they have set 
very dramatic, very low quotas that have almost totally decimated 
the fishing industry in New Hampshire, and again, I appreciate 
that that is not the subject of today’s hearing, but it is an issue 
that we are very concerned about and I think it is something that 
we need to deal with because of its impact on our small business 
fishing fleet in New Hampshire. 

The other issue that is relevant to today’s discussion is one that 
is having an impact in New Hampshire, as well, and that is the 
impact of creating a separate Federal program to remove catfish in- 
spection authority from the FDA. As some of you probably already 
know, the 2008 farm bill transferred the inspection of catfish alone 
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from FDA to the Department of Agriculture and it left the FDA 
with the jurisdiction of all other seafood products. That means that 
all of our seafood processors that handle catfish will now be subject 
to two separate sets of regulations. This is a costly and unneces- 
sary burden on these businesses. It will kill jobs and hurt economic 
development. 

And, in fact, just the prospect of this regulation has put a freeze 
on job creation in some of those companies in New Hampshire. One 
seafood company. High Liner Foods, which I have had the oppor- 
tunity to tour, has put on hold the job expansion that they would 
like to do because of the uncertainty around these regulations, and 
Mr. Chairman, I would like to enter this letter from High Liner 
Foods for the record, if I can. 

[The letter follows:] 
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High IjnerFoods 


May 5, 2015 

The Hon. Jeanne Shaheen 
United States Senate 
506 Hart Senate Office Building 
Washington, O.C. 20510 

Dear Senator Shaheen; 

I am writing to express continued oppositior^ to the USDA catfish Inspection program. This program, created under the 
pretense of food safety, is a trade barrier that will increase seafood costs for consumers across the nation. The program 
will have a lasting negative impact on our company, our customers, and our Portsmouth employees. 

High Liner has a long storied tradition in the seafood industry. Our operations recently relocated to Portsmouth and we 
are proud to have over 314 Granite State workers in our family. We provide consumers with innovative .seafood 
products so they can enjoy the health benefits of seafood. The architects of the catfish program want to implement a 
program that raises our costs by restricting options for sourcing safe seafood, from both the U.S. and globally. That will 
impact our operations. 

The USDA program is not justified on a food safety basis, as even USDA regards catfish as a "low risk food." If 
implemented, the program will trigger an immediate ban on imported catfish, restricting the supply of whltefish and 
raising our costs. The program is an obvious trade barrier. That is why all the major agricultural groups that care about 
exports want to repeal this program; they know that they will feel the brunt of any trade retaliation against the United 
States. 

1 was disappointed that, despite these flaws, the 2014 Farm Bill did not eliminate the catfish program. But we want to 
look forward and get this problem corrected. 

As a Senator that cares about trade and jobs, we ask for your help in eliminating a program that the President and the 
Government accountants say should go. Repealing the USDA program will remove a significant impediment to better 
serving our customers and building our New Hampshire business. I am confident that you are still the best shot we 
have in congress to beat this ridiculous piece of legislation. 

Sincerely, 

Bill OiMento 

Vice President of Quality Assurance, Sustainability, and Government Affairs 



High Liner Foods 

183 International Drive, Portsmouth, NH, 03801 T 603.818.5204 \ C 508.397.2450 
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Chairman ViTTER. Without objection. 

Senator Shaheen. This duplicative regulation does not just affect 
the seafood industry and it is not really about food safety, I believe. 
I think it is an effort to set up trade barriers against foreign catfish 
that will dramatically affect not only the seafood processing busi- 
ness in New Hampshire and this country, but it also could put us 
open to challenge at the WTO and trade retaliation against other 
agricultural industries. 

So, Mr. Chairman, I have been working with other members of 
the Senate to try and repeal this duplicative program. I hope we 
can do that. I think it is unnecessary and I hope that we will have 
the opportunity to do that and to further discuss this, not just in 
this committee, but when we get to the floor of the Senate. 

So, thank you again to our panelists for being here and I look 
forward to the discussion today. 

[The prepared statement of Senator Shaheen follows:] 
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Opening Statement; “Impact of Federal Labor and Safety Laws on the U.S. Seafood 

Industry” 

May 6, 2015 

Good morning. Thank you, Chairman Vitter, for hosting this hearing, and thank you all for 
being here today. 

In New Hampshire, the seafood sector is an important part of the New Hampshire economy - 
- from commercial and recreational fishermen and commercial processors on the Seacoast to 
restaurants throughout the state. Tm pleased we will have an opportunity to discuss the impact 
of federal regulations on this important sector. 

I understand that there are a number of issues facing the constituents of the Chairman in 
Louisiana, and I look forward to hearing more about those concerns. I’d like to take a few 
minutes to discuss some of the issues facing my constituents in New Hampshire. 

First, although it is not within the scope of this hearing, it’s clear that we need a new 
approach to address the current fishing crisis in New England. Over the past few years, the 
federal government has found declining levels of cod in the Gulf of Maine and has instituted 
drastic cuts to fishing quotas for this species - a critical source of revenue for New Hampshire 
fishermen. These sudden and severe restrictions have led to significant economic harm to the 
coastal communities in my state and threatens the future of the entire New Hampshire fishing 
industry. I look forward to discussing with the Chairman how we can examine this issue further. 

Another issue I would like to discuss further today is the harmful effects of creating a 
separate federal program to remove catfish inspection authority from FDA. As some of you here 
likely already know, the 2008 Farm Bill transferred the inspection of catfish alone from FDA to 
U SDA, while leaving FDA with the jurisdiction of all other seafood products. This means that 
all our seafood processors that handle catfish will now be subject to two separate sets of 
regulations. This is a costly and unnecessary burden on these businesses that will kill jobs and 
hurt economic development. 

In fact, just the prospect of this regulation has put a freeze on business development and job 
creation in New Hampshire. One seafood company, High Liner Foods, has plans to expand and 
create jobs. But they can’t go forw'ard if it means subjecting themselves to two separate 
regulatory standards. 

But this duplicative regulation does not just affect the seafood industry. It is, in fact, not 
even about food safety; rather, it is a thinly veiled trade barrier against foreign catfish. Since 
there is no scientific basis for the program, any WTO nation that currently exports catfish to the 
U.S. could challenge it and secure WTO-sanctioned trade retaliation against our critical 
agricultural export industries - like beef, soy, poultry, pork, grain, fruit and cotton. And in fact, 
our trading partners are already threatening this retaliation in the WTO and in Trans-Pacific 
Partnership negotiations. 

I believe that we should repeal this unnecessary program, and I have authored bipartisan 
legislation to do so with Senator McCain. 
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Today, I plan to discuss the FDA’s role in seafood inspection and the effects of transferring 
authority for this one species to a separate federal agency. 

Thank you, Mr, Chairman, and I look forward to hearing from today’s witnesses. 
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Chairman ViTTER. Thank you, Senator Shaheen. 

We will now go to our first panel of witnesses, our Federal panel. 
I will introduce both and then we will hear their testimony and 
have discussion following their testimony. 

Dr. Steven Solomon is Deputy Associate Commissioner for Regu- 
latory Affairs at the FDA, and he was appointed to that in April 
2014. Prior to his appointment, he served in several capacities at 
the FDA since 1990. Dr. Solomon holds a D.V.M. degree from Ohio 
State University and a Master’s of Public Health from Johns Hop- 
kins University. Prior to joining the FDA, he owned and operated 
a private veterinary practice. 

And, he will be followed by Ms. Portia Wu, Assistant Secretary 
of the Employment and Training Administration within the U.S. 
Department of Labor. She was appointed to that in April 2004 and 
she now leads that Employment and Training Administration with 
its mission to address our nation’s workforce needs through high 
quality training and employment programs. Prior to that, she held 
a number of positions in public, nonprofit, and private sector situa- 
tions, including serving at the White House on the Domestic Policy 
Council as Special Assistant to the President for Labor and Work- 
force Policy. Ms. Wu holds a Yale Law School degree and a degree 
from Yale College and a Master’s degree from Cornell, and is origi- 
nally from Albany, New York. 

Welcome to both of you, and we will start with Dr. Solomon. 

STATEMENT OF STEVEN M. SOLOMON, D.V.M., M.P.H., DEPUTY 

ASSOCIATE COMMISSIONER FOR REGULATORY AFFAIRS, 

FOOD AND DRUG ADMINISTRATION, U.S. DEPARTMENT OF 

HEALTH AND HUMAN SERVICES 

Dr. Solomon. Good afternoon. Chairman Vitter, Ranking Mem- 
ber Shaheen, and members of the committee. I am Dr. Steve Sol- 
omon, Deputy Associate Commissioner for Regulatory Affairs at the 
Food and Drug Administration, and I appreciate the opportunity to 
appear before you today to discuss the agency’s ongoing efforts to 
oversee the safety of the U.S. seafood supply. 

FDA has a strong regulatory program in place to ensure the safe- 
ty of both domestic and imported seafood. In fact, the Hazard Anal- 
ysis and Risk Preventive Control framework of FDA’s seafood safe- 
ty program is a basis for the preventive controls requirements for 
other FDA regulated foods called for in the FDA Food Safety Mod- 
ernization Act, or FSMA. The agency has a variety of tools to en- 
sure compliance with seafood safety requirements, including in- 
spections of both domestic and foreign processing facilities, a hun- 
dred percent electronic screening of all imported products, exam- 
ination of sampling of domestic seafood and seafood offered for im- 
port in the United States, domestic surveillance sampling of im- 
ported products, inspection of seafood importers, and foreign coun- 
try program assessments. 

In today’s testimony, I want to discuss FDA’s regulatory frame- 
work for overseeing the safety of the U.S. seafood supply, empha- 
sizing the agency’s risk-based efforts with regard to imported sea- 
food. 

Processors of fish and fishery products are subject to FDA’s Haz- 
ard Analysis Critical Control Point, or HACCP, regulation. In 
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short, the regulation requires hoth domestic and foreign processors 
of fish and fishery products to understand the food safety hazards 
associated with their process and product and require a preventive 
system to control for those hazards. Every processor is required to 
have and implement a written HACCP plan whenever a hazard 
analysis reveals one or more food safety hazards that are reason- 
ably likely to occur. Foreign processors who export seafood to the 
United States also have to have — apply to the HACCP regulation. 

In addition, HACCP regulations require importers to understand 
the hazards associated with the products they are importing and 
to take positive steps to verify that they obtain shipments from for- 
eign processors who comply with these requirements. 

In recent years, there have been reports of seafood in the United 
States being labeled with incorrect market names. FDA is aware 
that there may be economic incentives for some seafood producers 
and retailers to misrepresent the identity of the seafood species 
that they sell to buyers and consumers. While seafood fraud is 
often an economic issue, we have heightened concerns when species 
substitution poses a public health risk. 

The agency has invested in significant scientific advancements to 
enhance its ability to identify seafood species using state-of-the-art 
DNA sequencing. FDA is actively working to transfer this tech- 
nology, which will enable the seafood industry and others to mon- 
itor and test their products to confirm the species purchase is cor- 
rect. 

Turning now to imports specifically, it is the importers’ responsi- 
bility to offer for entry into the United States product that is fully 
compliant with all applicable U.S. laws. FDA has numerous tools 
and authorities that enable the agency to take appropriate action 
regarding imported product. In recent years, the agency has signifi- 
cantly increased its number of foreign food inspections. Further- 
more, if FDA requests to inspect a foreign facility and is refused, 
FSMA gave the agency the authority to not allow that facility’s 
food submission into the United States. 

Besides HACCP inspection of foreign facilities, the agency also 
conducts surveillance of food offered for import at the border to 
check for compliance with U.S. requirements. FDA reviews all im- 
port entries electronically prior to the product being allowed into 
the country. The agency has implemented an automated screening 
tool, the PREDICT system, which significantly improves FDA’s 
screening of imported food. PREDICT utilizes the admissibility his- 
tory of the firm and/or a specific product and incorporates the in- 
herent risk associated with the product. For example, a PREDICT 
review includes the facility inspection history, data quality con- 
cerns, sample analytical findings, and type of product that the firm 
offers for entry into U.S. commerce. 

Based on this electronic screening, the agency will direct re- 
sources to the most critical entries that have the greatest impact 
on public health. A subset of the import entries flagged may be 
physically inspected and/or sampled at varying rates depending on 
the type of the seafood product and the risk factors described. 

Another key regulatory tool for controlling imported goods is the 
Import Alert. Import Alerts inform FDA field personnel that the 
agency has sufficient evidence or other information about a par- 
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ticular product, producer, shipper, or importer to believe that fu- 
ture shipments of an importer product may be violative. On the 
basis of that evidence, FDA field personnel may detain the article 
that is being offered for import in the United States without phys- 
ically examining the product. The agency has over 45 active sea- 
food Import Alerts that focus on imports from certain firms, prod- 
ucts, and/or countries based upon past violations or public health 
concerns. 

An Import Alert shifts the burden to the importer to demonstrate 
that the product meets FDA regulatory requirements. For example, 
FDA imposed a country-wide Import Alert on five aquaculture spe- 
cies from China in June 2007 due to the presence of unapproved 
animal drugs. These entries are currently subject to private labora- 
tory testing before they are allowed into domestic commerce. 

Finally, I would like to note that the FDA is working globally to 
better accomplish its mission to promote and protect the public 
health of the United States. As one example, the agency has con- 
ducted foreign country assessments to evaluate the country’s laws 
for and implementation of good aquaculture practices. FDA uses 
the information from country assessments to target better surveil- 
lance sampling of imported aquaculture products, informs its plan- 
ning of foreign seafood HACCP inspections, provide additional evi- 
dence for potential regulatory actions, and improve collaboration 
with foreign government and industry to achieve better compliance 
with FDA’s regulatory requirements. 

In closing, oversight of the safety of the U.S. food supply con- 
tinues to be a top priority for FDA. The agency has a strong regu- 
latory program in place for seafood products. We will continue to 
work with our domestic and international partners to ensure the 
safety of both domestic and imported seafood. 

Thank you again for the opportunity to appear before you today, 
and I would be happy to answer any questions. 

[The prepared statement of Dr. Solomon follows:] 
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INTRODUCTION 

Good afternoon, Chairman Vitter, Ranking Member Shaheen, and Members of the Committee. I 
am Dr. Steven Solomon, Deputy Associate Commissioner for Regulatory Affairs at the Food and 
Drug Administration (FDA or the Agency), which is part of the Department of Flealth and 
Fluman Services (HHS). Thank you for the opportunity to appear before you today to discuss the 
Agency’s ongoing efforts to oversee the safety of the U.S. seafood supply. 

In the interest of public health, it is vital that both domestically-processed and imported seafood 
are safe, wholesome, and properly labeled. FDA has had a strong regulatory program in place 
since the mid- 1 990s to ensure the safety of domestic and imported seafood. In fact, the hazard 
analysis and risk-based preventive controls framework of FDA’s seafood-safety program is a 
basis for the preventive controls requirements for other FDA-regulated foods called for in the 
FDA Food Safety Modernization Act (FSMA), enacted in 201 1 . For this reason, FSMA 
specifically exempts seafood from some of its requirements. However, FSMA also provides the 
Agency with a number of new authorities that will help improve the safety of domestic and 
imported FDA-regulated foods, including seafood. 

The Agency has a variety of tools to ensure compliance with seafood safety requirements, 
including inspections of domestic and foreign processing facilities, examination and sampling of 
domestic seafood and seafood offered for import into the United States, domestic surveillance 
sampling of imported products, inspections of seafood importers, evaluations of filers of seafood 
products offered for import, and foreign country program assessments. FDA works closely with 
our foreign. Federal, state, local, and Tribal partners to share relevant information and ensure that 
products in U.S. commerce meet applicable FDA requirements. 


1 
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Seafood is one of the most highly-traded commodities in the world. The Agency recognizes that 
success in protecting the American public depends increasingly on our ability to reach beyond 
U.S. borders and engage with its government regulatory counterparts in other nations, as well as 
with industry and regional and international organizations, to encourage the implementation of 
science-based standards to ensure the safety of products before they reach our country. 

In my testimony today, I will discuss FDA’s regulatory framework for overseeing the safety of 
the U.S. seafood supply, emphasizing the Agency’s efforts with regard to imported seafood. 

FDA’S SEAFOOD SAFETY PROGRAM 

Because fish are cold-blooded and live in aquatic environments, fish and fishery products pose 
unique food safety challenges, which are quite different from those posed by land animals. FDA 
has developed extensive expertise in these areas over decades of regulating this commodity. 
Experts in FDA’s Center for Food Safety and Applied Nutrition (CFSAN) are responsible for 
evaluating the hazard to public health presented by chemical, including toxins, and 
microbiological contaminants in fish and fishery products. FDA operates the Gulf Coast 
Seafood Laboratory in Alabama, which specializes in seafood microbiological, chemical, and 
toxins research. In addition, seafood research is conducted at CFSAN’s research laboratory in 
College Park, Maryland. FDA, in collaboration with the National Oceanic and Atmospheric 
Administration at the Department of Commerce, also represents the United States at the Codex 
Alimentarius Commission’s Committee on Fish and Fishery Products, the international food 
safety standard-setting body for this commodity. 
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FDA operates a mandatory safety program for processing of fish and fishery products. As a 
cornerstone of that program, FDA publishes the Fish and Fishery Products Hazards and Controls 
Guidance, an extensive compilation of the most up-to-date science and policy on the hazards that 
affect fish and fishery products and effective controls to prevent their occurrence. The 
document, currently in its fourth edition, has become the foundation of fish and fishery product 
regulatory programs around the world. 

Seafood Hazard Analysis Critical Control Point (HACCP) Regulation and Inspections 

Processors of fish and fishery products are subject to FDA’s Procedures for the Safe and Sanitary 
Processing and Importing of Fish and Fishery Products, commonly known as the HACCP 
regulation. In short, this regulation requires both domestic and foreign processors of fish and 
fishery products to understand the food-safety hazards associated with their process and product 
and, through a system of preventive controls, to control for those hazards. Every processor is 
required to have and implement a written HACCP plan w'henever a hazard analysis reveals one 
or more food-safety hazard(s) that is/are reasonably likely to occur. Foreign processors who 
export seafood products to the United States must operate in conformance with seafood HACCP 
regulations. In addition, HACCP regulations require importers to take positive steps to verify 
that they obtain shipments from foreign processors who comply W'ith the regulation 
requirements. Congress, in FSMA, directed FDA to put in place a similar preventive controls 
system as the seafood HACCP program for other FDA-regulated foods as a way to prevent 
problems rather than reacting to them after they occur. The Agency is working to finalize rules 
to implement these preventive controls for FDA-regulated foods beyond seafood covered by the 
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HACCP regulation. 

The field staff in FDA’s Office of Regulatory Affairs (ORA) is responsible for overseeing 
regulatory compliance for fish and fishery products produced in the United States and for those 
products imported from abroad. The field staff conducts inspections of fish and fishery product 
processing establishments, conducts follow-up investigations to track foodborne illnesses, and 
performs other activities designed to oversee the safety of these products. The HACCP 
inspection approach is used by FDA during domestic and foreign inspections of seafood 
processors to focus its attention on the parts of seafood production and processing that are most 
likely to affect the safety of the product. Specifically, the approach allows FDA to evaluate 
processors’ overall implementation of their HACCP systems over a period of time by having 
access to the firms’ HACCP plans, including monitoring, corrective action, and verification 
records. In this model, it is the seafood industry’s responsibility to develop and implement 
HACCP controls and the regulatory Agency’s to oversee that the industry complies. 

FDA allocates its inspection resources based mostly on the risk of the product. Examples of 
high-priority products include ready-to-eat products, such as hot or cold smoked fish, 
scombrotoxin-forming fish, such as tuna or mahi-mahi, aquacultured seafood products, and fish 
packed in reduced oxygen packages. Even though inspectional coverage is based primarily on 
product risk, FDA district offices may adjust that coverage to inspect a particular establishment, 
such as one that may have been associated with a consumer complaint or illness or one with a 
poor compliance history. Domestic seafood processors are inspected at least once every three 
years. FDA also conducts inspections of foreign seafood processors, and in Fiscal 
Year (FY) 2014 conducted 303 inspections under the foreign seafood program. 


4 
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The regulatory sanctions that FDA has available to apply to domestic and foreign processors of 
fish and fishery products that are non-compliant inelude Warning Letters, seizure of products, 
injunction against further non-compliant practices, and/or prosecution of an individual or 
establishment. FSMA provided FDA with additional tools, such as the authority to issue a 
mandatory recall for certain foods (other than infant formula, for which FDA already has recall 
authority), when a company fails to voluntarily recall certain foods that meet certain criteria after 
being asked to do so by the Agency. In addition, FDA can now order administrative detention of 
any article of food, if there is reason to believe that it is adulterated or misbranded. These new 
enforcement tools, combined with FDA’s new authority under FSMA to suspend the registration 
of a facility if the Agency determines that food manufactured, processed, packed, received, or 
held by such facility has a reasonable probability of causing serious adverse health consequences 
or death, enable the Agency to more effectively prevent unsafe food from entering commerce. I 
will describe the Agency’s authorities specific to imports later in my testimony. 

Working with Government and Industry Partners 

FDA also works closely with the states and industry to ensure the safety of the U.S. seafood 
supply. In addition to the seafood HACCP inspections performed by FDA inspectors, FDA 
currently contracts with 24 state regulatory agencies to perform seafood HACCP inspections. 
These state partners operate under equivalent regulatory, operational, enforcement, and 
compliance protocols, and their inspectors are trained by FDA. There are 929 seafood HACCP 
inspections scheduled to be performed by our state partners in FY 2015. 
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The U.S, food safety program that controls molluscan shellfish (oysters, clams, mussels, and 
scallops) safety is called the “National Shellfish Sanitation Program” (NSSP). The NSSP is a 
Federal-state cooperative program with oversight provided by FDA in cooperation with state 
shellfish experts and other members of the Interstate Shellfish Sanitation Conference (ISSC). 
The purpose of the NSSP is to promote and improve the sanitation of shellfish moving in 
interstate commerce through Federal/state cooperation and uniformity of state shellfish 
programs. Thirty-five states have certified shellfish shippers participating in the NSSP. FDA’s 
Interstate Certified Shellfish Shippers List (ICSSL) is published monthly on FDA’s website for 
use by food control officials, the seafood industry, and other interested persons. The shippers 
listed on the ICSSL have been certified by regulatory authorities in the United States, Canada, 
Korea, New Zealand, and Mexico under the uniform sanitation requirements of the NSSP. 
Canadian, Korean, New Zealand, and Mexican shippers are included under the terms of the 
shellfish sanitation agreements FDA has with the governments of these countries. State and 
local retail food codes modeled after the FDA Food Code contain requirements that make it 
unlawful for retailers and food service operators to obtain raw molluscan shellfish from sources 
not included on the ICSSL. 

DNA Testing to Address Seafood Fraud 

In recent years, there have been reports of seafood in the United States being labeled with an 
incorrect market name. FDA is aware that there may be economic incentives for some seafood 
producers and retailers to misrepresent the identity of the seafood species they sell to buyers and 
consumers. While seafood fraud is often an economic issue, species substitution can be a public 
health risk (e.g., substituting a scombrotoxin- or ciguatoxin-associated fish for a non-toxin- 
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associated fish). For this reason, the Agency has invested in significant technical improvements 
to enhance its ability to identify seafood species using state-of-the-art DNA sequencing. DNA 
sequencing has greatly improved FDA’s ability to identify misbranded finfish seafood products 
in interstate commerce or offered for import into the United States. The Agency has trained and 
equipped eight field laboratories across the country to perform DNA testing as a matter of course 
for suspected cases of misbranding and for illness outbreaks due to finfish seafood, where the 
product’s identity needs to be confirmed. FDA also trained analysts from the U.S. Customs and 
Border Protection (CBP) and the National Marine Fisheries Service in its new DNA-based 
species identification methodology. FDA has made its protocol for using DNA sequencing for 
the identification of finfish products as well as its DNA reference standards publicly available 
through the FDA website. As a follow up to its now established capacity to identify finfish 
products using DNA, FDA has recently developed a protocol and a DNA reference library to 
extend these identification capabilities to include commercial species of shrimp, crab, and 
lobster. The Agency has already posted some of its DNA reference sequences for shrimp, crab, 
and lobster on its website and anticipates releasing the protocol to the public this year after final 
peer review, which will enable the seafood industry to monitor and test their products to confirm 
the species. 

With DNA testing capacity in place, FDA has conducted DNA testing on fish that have a history 
of being misidentified in an effort to determine the accuracy of the market names on their labels. 
These sampling efforts specifically targeted seafood reported to be at the highest risk for 
mislabeling and/or substitution, including cod, haddock, catfish, basa, swai, .snapper, and 
grouper. As FDA announced in September 2014, the sampling and testing conducted as part of 
this project found that the fish species was correctly labeled 85 percent of the time. The Agency 
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has the authority to take enforcement action against products in interstate commerce that are 
adulterated or misbranded and refuse admission of products imported or offered for import that 
appear to be adulterated or misbranded. FDA will use the results from this testing to help guide 
future sampling, enforcement, and education efforts designed to ensure that seafood offered for 
sale in the U.S. market is labeled with an acceptable market name for the species. For instance, 
the Agency is conducting sampling and testing, in cooperation with state and local authorities, to 
look for mislabeling at the retail level. We also have posted on the FDA website a three-part 
learning module on proper seafood labeling to help the seafood industry, retailers, and state 
regulators ensure the proper labeling of seafood products offered for sale in the U.S. 
marketplace. 

REGULATION OF FOOD IMPORTS 


FDA’s authority under the Federal Food, Drug, and Cosmetic Act (FD&C Act) provides a broad 
statutory framework to ensure that imported foods are safe, wholesome, and accurately labeled. 

It is the importer’s responsibility to offer for entry into the United States product that is fully 
compliant with all applicable U.S. laws. Under the seafood HACCP regulation, HACCP 
controls are required for both domestic and foreign processors of fish and fishery products. 
Additionally, the regulation requires that U.S. importers take certain steps to verify that their 
foreign suppliers meet the requirements of the regulation. As mentioned earlier, FDA u.ses a 
variety of measures to enforce processors’ compliance with seafood HACCP, including 
inspections of foreign processing facilities, use of a screening syestem to sample imported 
products, domestic surveillance sampling of imported products, inspections of seafood importers, 
evaluations of filers of seafood products, foreign country program assessments, and relevant 
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information from our foreign partners and FDA foreign office posts. 

When an FDA-regulated product is offered for import into U.S. commerce, CBP procedures 
ensure that FDA is notified. If the product appears to be adulterated or misbranded, based on 
examination or other information, such as prior history of the product, manufacturer, or country, 
FDA will give notice advising the owner or consignee of the appearance of a violation under the 
FD&C Act and the right to provide testimony or evidence (such as a laboratory analysis by an 
independent laboratory) to rebut the appearance of the violation. In some circumstances, 
importers may request permission to recondition the product to bring it into compliance with 
applicable requirements and regulations. If the product is ultimately refused admission, it must 
be destroyed, unless it is exported by the owner or consignee within 90 days of the date of the 
notice of refusal. 

In 2002, the Congress gave FDA new authorities to enhance protection of the food supply in the 
Public Flealth Security and Bioterrorism Preparedness and Response Act. One of the most 
important provisions is the requirement that FDA be provided prior notice of food (including 
animal feed) that is imported or offered for import into the United States. This advance 
information enables FDA, working closely with CBP, to more effectively target food that may be 
intentionally contaminated with a biological or chemical agent or which may pose a significant 
health risk to the American public. Suspect shipments then can be intercepted before they arrive 
in the United States and held for further evaluation. To enhance targeting efforts on commercial 
imports, FDA participates in the Commercial Targeting and Analysis Center, which consists of 
CBP and nine other participating Federal agencies. 
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FDA has numerous other tools and authorities that enable the Agency to take appropriate action 
regarding imported products. In recent years, the Agency has significantly increased the number 
of inspections of foreign food manufacturers. For example, FDA conducted 1,336 foreign food 
facility inspections in FY 2014, compared to 153 inspections in 2008. Looking specifically at 
seafood, the Agency conducted 303 foreign seafood facility inspections in FY 2014, compared to 
95 inspections in 2008. Furthermore, FSMA gave FDA the authority to refuse admission into 
the United States of food from a foreign facility, if FDA is refused entry by the facility or the 
country in which the facility is located upon FDA’s request to inspect such facility. 

Besides physical inspections of domestic and foreign facilities, the Agency’s field force also 
conducts surveillance of food offered for import at the border to check for compliance with U.S. 
requirements. As part of our surveillance work at the border, FDA utilizes a risk-based approach 
to allocate resources, with priority given to high-risk food safety issues. FDA screens all import 
entries electronically prior to the products’ entering the country, and a subset of those are 
physically inspected at varying rates, depending on the potential risk associated with them. 

Based on the risk ranking, the Agency will direct resources to the more critical activities that 
have a greater impact on public health. In FY 2014, FDA processed appro.ximately 938,000 
entries of imported seafood, while our field stalF performed nearly 26,000 physical examinations 
of seafood imports and collected over 5,600 samples of domestic and imported seafood for 
analysis at FDA field laboratories. 

The Agency has implemented an automated screening tool, the Predictive Risk-based Evaluation 
for Dynamic Import Compliance Targeting (PREDICT) system, which significantly improves 
FDA’s screening of imported food. PREDICT uses automated data mining and pattern discovery 
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to identify data anomalies with regard to import and compliance history of a firm and/or a 
specific product, such as the facility inspection history; results of previous field exams, sample 
analyses, and facility inspections; and types of products that the firm offers for entry into U.S. 
commerce. For example, if a firm historically imports fresh seafood and suddenly imports 
canned seafood, this information is detected by PREDICT and may trigger a decision by the 
Agency to conduct an examination of the new type of imported product. 

Another key tool for screening imported goods is the import Alert. Import Alerts inform FDA 
field personnel that the Agency has sufficient evidence or other information about a particular 
product, producer, shipper, or importer to believe that future shipments of an imported product 
may be violative. On the basis of that evidence, FDA field personnel may detain the article that 
is being offered for import into the United States without physically examining the product. The 
Agency has over 45 active seafood-specific Import Alerts that prevent imports from certain firms 
and/or countries based upon past violations. When an Import Alert is issued and FDA detains a 
shipment, the importer has an opportunity to introduce evidence to demonstrate that the product 
is not violative. Most commonly the existence of an Import Alert shifts the burden to the 
importer to conduct testing to demonstrate that the product meets FDA regulatory requirements. 
FDA decisions to remove a product, manufacturer, packer, sliipper, grower, country, or importer 
from detention without physical examination would be based on evidence establishing that the 
conditions that gave rise to the appearance of a violation have been resolved and the Agency has 
confidence that future entries will be in compliance with the FD&C Act. 

FDA also performs laboratory analysis on a sampling of products offered for import into the 
United States and performs periodic filer evaluations to ensure that import data being provided to 
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FDA is accurate. Certain violations relating to imported food may lead to civil or criminal 
charges. 

Working with Foreign Counterparts 

FDA is working globally to better accomplish its mission to promote and protect the public 
health of the United States. The Agency has strengthened and better coordinated its international 
engagements by establishing permanent FDA posts abroad in strategic locations, such as India 
and China. The posting of FDA .staff in certain overseas regions is a key part of the Agency’s 
strategy for expanding oversight of imported food. An expanded overseas presence allows for 
greater access for FDA inspections and for greater engagement with foreign industry and foreign 
counterpart agencies. This all helps to ensure that products shipped to the United States meet 
applicable FDA requirements. 

FDA is working with foreign counterparts in many areas. For example, FDA has worked closely 
with the Chinese government on inspections, particularly for seafood. FDA imposed a country- 
wide Import Alert on all farm-raised catfish, basa, shrimp, dace, and eel from China in 
June 2007, due to the presence of unapproved animal drugs and/or unsafe food additives. 
Shipments of products covered by the Import Alert may be detained, without physical 
examination, at the time they are offered for import into U.S. commerce. The shipments can be 
released by FDA after evidence is provided to overcome the appearance that the products are 
violative. In October 2014, FDA and representatives from China’s General Administration of 
Quality Supervision, Inspection, and Quarantine visited various facilities along the aquaculture 
supply chain in two provinces, including shrimp farms, feed stores, feed mills, retail facilities 
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that sell aquaculture drugs and chemicals, and processing facilities, to better understand China’s 
food safety control systems. 

The Agency has conducted foreign country assessments to evaluate the country’s laws for, and 
implementation of, good aquaculture practices. Specifically, FDA evaluates the country’s 
controls, including licensing and permitting, inspections, and training programs for aquaculture 
products, FDA uses the information from country assessments to better target surveillance 
sampling of imported aquaculture products, inform its planning of foreign seafood HACCP 
inspections, provide additional evidence for potential regulatory actions, such as an Import Alert, 
and improve collaboration with foreign government and industry contacts to achieve better 
compliance with FDA’s regulatory requirements. For example, the country assessments for 
China in 2006, Chile in 2008, and India in 2010 resulted in increased sampling and testing for 
aquaculture products from these countries (e.g., eel from China, salmon from Chile, and shrimp 
from India). 

PRESroENTIAL TASK FORCE ON COMBATING ILLEGAL, UNREPORTED, AND 
UNREGULATED FISHING AND SEAFOOD FRAUD 

As mentioned previously, FDA is aware that there may be economic incentives for some seafood 
producers and retailers to misrepresent the identity of the seafood species they sell to buyers and 
consumers, and we have conducted DNA testing on fish that have a history of being 
misidentified, in an effort to combat seafood fraud. In June 2014, President Obama issued a 
Presidential Memorandum, “Establishing a Comprehensive Framework to Combat Illegal, 
Unreported, and Unregulated Fishing and Seafood Fraud.” Among other actions, the 
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memorandum establishes a Presidential Task Force on Combating Illegal, Unreported, and 
Unregulated (lUU) Fishing and Seafood Fraud (Task Force), to be co-chaired by the Secretaries 
of State and Commerce. FDA, as a part of HFIS, serves on the Task Force. The Task Force 
released its action plan in March 2015. Among other things, the plan directs the Task Force to 
identify and develop within six months a list of the types of information and operational 
standards needed for an effective seafood traceability program to combat seafood fraud and lUU 
seafood in U.S. commerce. The plan also directs the Task Force to establish, within 1 8 months, 
the first phase of a risk-based traceability program to track seafood from point of harvest to entry 
into U.S. commerce. FDA is working with its government partners to implement these 
recommendations in order to ensure that imported seafood is properly labeled. 

CONCLUSION 

Oversight of the safety of the U.S. food supply continues to be a top priority for FDA. The 
Agency has a strong regulatory program in place for seafood products. FDA will continue to 
work with our domestic and international partners to ensure the safety of both domestic and 
imported seafood. 

Thank you, again, for the opportunity to appear before you today. I would be happy to answer 
any quc.stions. 
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Chairman ViTTER. Thank you very much, Doctor. 

Now, we will hear from Ms. Wu. Welcome. 

STATEMENT OF PORTIA WU, ASSISTANT SECRETARY FOR 
EMPLOYMENT AND TRAINING, U.S. DEPARTMENT OF LABOR 

Ms. Wu. Thank you, Mr. Chairman. Chairman Vitter, Ranking 
Member Shaheen, members of the committee, thank you for having 
me here today to discuss the H-2B program and the seafood indus- 
try. My name is Portia Wu and I am the Assistant Secretary at the 
Employment and Training Administration at the Department of 
Labor. Together with the Department of Homeland Security, we 
administer the H-2B program. 

The H-2B program allows employers to meet legitimate needs for 
temporary foreign workers and the Department takes very seri- 
ously its statutory responsibility to administer this program and to 
ensure that U.S. workers have meaningful access to these job op- 
portunities, that their wages and working conditions are not ad- 
versely affected. These efforts also help protect foreign-born work- 
ers from exploitation. 

The Department recognizes the vital role that the H-2B program 
plays for the seafood industry. Many seafood employers are multi- 
generational family-owned businesses and they are a source of cul- 
tural pride in coastal areas. The jobs these businesses provide are 
critical to local communities and create additional jobs in other re- 
lated industries. 

And, Mr. Chairman, as you referenced, these businesses are 
often in remote or rural areas and so they can struggle to attract 
and retain a sufficient workforce necessary to provide seafood prod- 
ucts for the United States and for the world. Thus, many do de- 
pend on temporary workers, including temporary foreign workers. 

Over the last five years, employers in some of the largest seafood 
producing States, like Louisiana and Maryland, were among the 
top ten users of the H-2B program, and last year, approximately 
55 percent of the seafood jobs certified by the Department of Labor 
were located in the Gulf Coast States, ranging from shrimp boat 
deckhands in Texas to seafood and crawfish processors and pack- 
agers in Louisiana. 

We understand that seafood employers and others are impacted 
by the current annual 66,000 number cap on H-2B workers. That 
cap is set by Congress. And, we are again seeing demand nation- 
wide that exceeds that cap. 

The Department is committed to maintaining a fair and reliable 
application process for those who use the program. However, unfor- 
tunately, in recent years, we have faced difficulties in achieving 
stability in this program because the Department of Labor’s H-2B 
regulations have been subject to numerous cases brought in court 
by both employers and worker advocates. In fact, this litigation ul- 
timately resulted in temporarily suspending the processing of H- 
2B applications earlier this year. 

Last week, in order to quickly reinstate the H-2B program and 
also to bring certainty, stability, and continuity to that program, 
the Department of Labor and the Department of Homeland Secu- 
rity jointly issued two new regulations. One is an interim final rule 
establishing the overall framework for the H-2B program. I should 
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note that is an interim final rule, so it is open for public comment 
until June 29. The other is a final updated wage rule that allows 
the use of private wage surveys in certain circumstances in keeping 
with a recent court decision. 

These rules immediately restore processes for approving pre- 
vailing wage requests and labor certification applications so the 
program can continue to operate. They expand employer require- 
ments for recruitment and consideration of U.S. workers so United 
States workers have a fair shot at finding and applying for these 
jobs. It also permits employers in the seafood industry to continue 
to stagger the entry of their H-2B workers into the United States. 

The regulations strengthen worker protections by clarifying em- 
ployer obligations with respect to wages, working conditions, and 
benefits that must be offered to H-2B and U.S. workers alike. 

And, finally, as I noted, the rules explicitly include the use of pri- 
vate wage surveys, which were restricted by a recent court deci- 
sion, and they — so, we set guidelines for how these surveys can 
now be used, and that includes State surveys, which are often used 
in the seafood industry. 

Both the Department of Labor and DHS are trying to ensure a 
smooth transition between the former regulations and the new 
rules. First and foremost, anyone who had already applied under 
the old rules or who were in line does not have to change anything. 
They will continue to operate under the prior regulations. 

Second, the new regulations allow an expedited process for em- 
ployers who have a start date of need before October 1, 2015, so 
people will have time to quickly transition. 

In conclusion, the Department of Labor strives to maintain an 
H-2B program that is both responsive to legitimate employer needs 
where qualified U.S. workers are not available and to provide ade- 
quate protections for U.S. and foreign temporary workers. Doing so 
is not only good for law-abiding employers, including employers in 
the seafood industry, but also for the many U.S. workers seeking 
jobs in fields that rely heavily on the H-2B program. 

Thank you again for this opportunity and I look forward to an- 
swering your questions. 

[The prepared statement of Ms. Wu follows:] 
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Introduction 

Mr. Chairman and Members of the Committee, I want to thank you for this opportunity to 
appear before this Committee to testify about H-2B regulations and the seafood industry. I am 
Portia Wu, Assistant Secretary for the Department of Labor’s (DOL) Employment and Training 
Administration (ETA). 

The H-2B program allows U.S. employers to meet a legitimate need for temporary, 
foreign workers. DOL is responsible for issuing foreign labor certifications for this program and 
other temporary w'orker programs. In addition, under the Workforce Investment Act of 1998 
(WlA) and the Wagner-Peyser Act, ETA also funds state and local workforce systems and 
therefore wc are responsible for connecting U.S. workers to jobs, including in the seafood 
industry. ETA will continue to fund these activities under the Workforce Innovation and 
Opportunity Act, which supersedes WIA and the Wagner-Peyser Act. 

As 1 will explain today, our new H-2B regulations are intended to support our nation’s 
businesses - including the seafood industry - by expeditiously reinstating the H-2B program to 
allow for access to foreign workers in cases where U.S. workers are not available. These 
regulations will bring certainty, stability, and continuity to the program in response to litigation 
on multiple fronts that has Jeopardized the continuity of the H-2B program. 

DOL’s Role in the H-2B Program 

The Immigration and Nationality Act (INA) establishes the H-2B nonimmigrant visa 
classification for employers to bring foreign workers to the United States to perform non- 
agricultural services or labor on a temporary basis if qualified U.S. workers capable of 
performing such services or labor cannot be found in this country (8 U.S.C. 
1 101(a)(15)(H)(ii)(b)). Section 214(c) of the INA requires employers to petition the Department 
of Homeland Security (DHS) to classify such temporary workers as H-2B nonimmigrants. The 
INA also requires DHS to consult with appropriate agencies of the Government, which DHS has 
long interpreted to include DOL, before adjudicating an employer’s petition seeking to employ 
individuals under the H-2B nonimmigrant visa classification. 

Under DHS regulations, before DHS can adjudicate an H-2B petition, the petitioner must 
receive a certification from DOL that there are insufficient qualified workers in the U.S. to 
perform the temporary labor or services for which the employer seeks foreign workers, and that 
the employment of the foreign workers will not have an adverse effect on the wages and working 
conditions of U.S. workers similarly employed (see 8 CFR 214.2(h)(6)(iii)(A) and (D)). Each 
DOL H-2B labor certification is specific to the employer and the temporary period of 
employment requested and corresponds to the geographic location in which the employer 
attempted to recruit U.S. workers for the job opportunity. That certification also includes the 
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obligation to offer and pay the required prevailing wage rate issued by DOL for the occupation 
and area of intended employment. After being granted a temporary labor certification by DOL, 
the employer may petition DHS for approval to bring foreign workers into the U.S. to fill the 
employer’s need for requested labor or services stated in the approved H-2B temporary labor 
certification. If the petition is approved by DHS, foreign workers may then go to a U.S. embassy 
or consulate in their country to apply for an H-2B nonimmigrant visa from the Department of 
State. If the visa application is approved, the worker is issued a visa that he or she can use to 
apply for admission to the United States at a port of entry to perform the temporary work, 

DOL strives to administer its part of the H-2B program, and other temporary w'orker 
programs, in a manner that is responsive to legitimate employer needs for labor where qualified 
U.S. workers are not available, and that provides adequate protections for U.S. and foreign 
temporary workers under our Nation’s immigration and labor laws. In this context the 
regulations governing the H-2B program establish the minimum w'ages and employer obligations 
that apply to both H-2B and U.S. w'orkers, as well as the recruitment criteria employers must 
meet to demon.strate eligibility to hire foreign labor. The Department’s Office of Foreign Labor 
Certification issues prevailing wage determinations and temporary labor certifications in 
accordance w'ith those regulatory standards to help ensure that U.S. workers have meaningful 
access to these job opportunities, and that the wages and working conditions of U.S. w'orkers are 
not adversely affected by the employment of foreign workers though a temporary worker 
program. In addition, the Department’s Wage and Hour Division enforces the laws within its 
jurisdiction that apply to all covered workers, such as the Fair Labor Standards Act, as well as 
specific worker protections in the H-2B program that not only help protect foreign workers from 
exploitation, but also provide similarly-employed U.S. workers with wages and working 
conditions that are at least equal to those provided to temporary foreign workers. 

The H-2B program is capped at 66,000 visas per fiscal year. Workers engaged in 
temporary non-agricultural employment under the H-2B program come from a diverse set of 
countries and work in a range of industries. Each year, significant numbers of H-2B workers 
work in landscaping, forestry, hospitality services, construction, and seafood. Seafood industry 
employers who use the H-2B program each year are small and seasonal businesses primarily 
located in states along the eastern and gulf coasts. Because participation in the program is 
limited by the statutory cap, employer demand for foreign workers in the H-2B visa program 
often exceeds the current statutory limit. In Fiscal Year (FY) 2010, DOL certified approximately 
3,726 temporary labor certification applications covering more than 93,000 worker positions. By 
FY 2014, employer requests for temporary non-agricultural labor certifications increased almost 
25 percent with DOL certifying more than 4,638 temporary labor certification applications 
covering more than 94,000 worker positions. Within just the first six months of FY 2015, DOL 
certified more employer applications for H-2B workers than during all of FY 2014, many of 
them small businesses. 

The H-2B Program and the Seafood Industry 

Finst, 1 want to address the H-2B program and its relationship with the seafood industry. 
DOL understands that many seafood employers are family-owned businesses — some spanning 
generations — which proudly provide seafood products for domestic and international markets 
and that struggle each year to attract and retain a productive and stable workforce. We know that 
the seasonal jobs these businesses provide are critical to local communities, create additional 
jobs in other related industries, and are a source of cultural pride in coastal areas. DOL is 
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committed to maintaining a fair and reliable application process for these small and seasonal 
businesses. 

Over the last five years, employers in some of the largest seafood-producing states were 
among the top ten users of the H-2B program. DOL has eonsistently certified H-2B applications 
for seasonal seafood jobs primarily located in Louisiana, Maryland, Virginia, Texas, North 
Carolina, and Massachusetts. In FY 2014, we certified more than 5,700 work positions related to 
the harvesting, processing, and packaging of seafood including, but not limited to, crab, shrimp, 
crawfish, and oysters, which is a 15 percent increase in program usage over the prior year. 
Approximately 55 percent of the certified seafood jobs were located along the Gulf Coast states, 
ranging from shrimp boat deckhands in Texas to seafood and crawfish processors and packagers 
in Louisiana. Employer temporary labor certification applications in the seafood industry during 
FY 2014 were certified 92 percent of the time and processed by the Department, on average, 
within 16 days of receipt - this is compared to a certification rate of 84 percent and an average 
processing time of 1 8 days for all other F1-2B employers. 

Achieving Stability in the H-2B Program 

In recent years, DOL and DHS have faced difficulties in achieving stability in the H-2B 
program because DOL’s H-2B regulations have been subject to litigation brought by both 
employers and worker advocates. The history of H-2B-related litigation has dictated the timing 
and in part the substance of the Departments’ issuance of new regulations on April 29, 2015, 
which I discuss in further detail below. The two new regulations that DOL and DHS have just 
jointly issued are; the Temporary Non-Agricullural Employment of H-2B Aliens in the United 
States, Interim Final Rule and Request for Comments (2015 IFR), which establishes the overall 
framework for the H-2B program, and the Wage Methodology for the Temporary Non- 
Agricultural Employment H-2B Program, Final Rule (2015 Wage Final Rule), which 
implements the complete wage methodology for the H-2B prevailing wage process. These 
regulations are designed to bring stability, certainty, and clarity to the program. 

Background on DOL’s H-2B Program Regulations and Litigation 

Before 2008, DOL used regulations to structure the H-2B program, but set many 
substantive program standards in sub-regulatory guidance. Since 2008, DOL has published 
several regulations governing the H-2B program, including: 

• A comprehensive rule setting program requireitients and prevailing W'age rates for the H- 
2B program, 73 FR 78020 (2008 H-2B Rule), published in 2008, which took effect in 
January 2009; 

• A 201 1 Wage Rule revising the wage methodology from the 2008 H-2B Rule, 76 FR 
3452 (201 1 Wage Rule), which never took effect because, as explained below, Congress 
declined to fund administration and enforcement; 

• A 2012 H-2B rule setting program requirements other than prevailing w'ages for the H-2B 
program, 77 FR 10038 (2012 H-2B Rule), w'hich never took effect because, as explained 
below, its implementation and enforcement was enjoined; and 

• A 2013 Interim Final Rule issued jointly with DHS revising the wage methodology for 
setting H-2B prevailing wages. 78 FR 24047 (2013 IFR), which took effect in April 
2013. 
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Litigation Involving DOL ’s Rulemaking Authority and Procedures 

DOL’s authority to issue its own regulations in the H-2B program is the subject of 
dispute in the Federal appellate courts. The U.S. Court of Appeals for the Third Circuit 
concluded that DOL has independent authority under the iNA to issue H-2B program regulations 
to provide advice to DHS. See Louisiana Forestry Ass "n v. Perez, 745 F.3d 653 (3d Cir. 2014). 
Contrary to that decision, the U.S. Court of Appeals for the Eleventh Circuit affirmed a trial 
court preliminary injunction concluding that DOL lacks authority under the INA to 
independently issue H-2B regulations. See Bayou Lawn & Landscape Servs. v. Sec 'y of Labor, 
713 F.3d 1080 (llth Cir. 2013). These conflicting court decisions have made it difficult for 
DOL to carry out its duties under the INA. 

On remand from the Eleventh Circuit, the district court in Bayou vacated the 2012 H-2B 
rule, and permanently enjoined DOL from enforcing the rule on the ground that DOL lacks 
rulemaking authority in the H-2B program. See Bayou Lawn & Landscape Servs. v, Sec'y of 
Labor, No. 3;12-cv-l 83 (N.D. Fla. Dec. 18, 2014) (Bayou II}. DOL has appealed that decision to 
the Eleventh Circuit. Due to this injunction and vacatur of the 2012 H-2B Rule, DOL had 
continued to operate the program under the 2008 H-2B Rule. However, on March 4, 2015, the 
same district court that vacated DOL’s 2012 rule also vacated the 2008 H-2B Rule and 
permanently enjoined DOL from enforcing it. See Perez v. Perez, No. 14-ev-682 (N.D. Fla. Mar. 
4, 2015). Based on the Perez vacatur order and the permanent injunction, DOL was required to 
immediately cease implementing its H-2B labor certification regulations to comply with the 
court’s order. In response to a motion from DOL, the court in Perez subsequently stayed its 
vacatur, ultimately until May 15, 2015, which allowed the Department to continue processing H- 
2B temporary labor certification applications under the 2008 H-2B Rule pending publication of 
the new DOL-DHS joint 2015 IFR. On April 30, 2015, the Perez Court lifted the stay of its 
vacatur of DOL's 2008 rule because DOL and DHS replaced it with a new comprehensive H-2B 
rule published in the Federal Register on April 29, 2015. 

When DOL’s 2008 H-2B regulations were vacated, DOL had no prior regulations it could 
implement to operate the H-2B program, nor was it able to run the H-2B program based on sub- 
regulatory guidance. At least two federal courts have made clear that DOL cannot set 
substantive requirements for its temporary labor certification programs through sub-regulatory 
guidance that has not gone through notice and comment procedures. See Mendoza v. Perez, 754 
F.3d 1002 (D.C. Cir. 2014) (holding that DOL violated the procedural requirements of the APA 
when it established requirements that ’’set the bar for what employers must do to obtain 
approval” of the H-2A labor certification application, including wage and housing requirements, 
in guidance documents); Comite de Apoyo a los Trabajadores Agricolas v, Solis, No. 2:09-cv- 
240, 2010 WL 3431761 (E.D. Pa. Aug. 30, 2010) (CAPA I) (holding that DOL’s failure to issue 
its pre-2008 H-2B guidance document through the notice and comment process was a procedural 
violation of the Administrative Procedure Act (APA) . 

Litigation and Congressional Action Involving H-2B Prevailing Wage Rates 

DOL’s prevailing wage regulations, which are established so that the importation of 
foreign w'orkers will not have an adverse effect on the wages of U.S. w'orkers, have also been the 
subject of litigation and Congressional appropriations riders. In CATA I, a district court 
invalidated DOL’s then-existing methodology, which included setting the H-2B prevailing wage 
based on skill levels. In response, DOL issued the 2011 Wage Rule, whieh concluded, among 
other things, that the vast majority of H-2B jobs involved unskilled labor, and that setting the 
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prevailing wage based on skill levels had little relevance in the H-2B program. Shortly before 
the 201 1 Wage Rule came into effect. Congress issued an appropriations rider effectively barring 
implementation of the 2011 Wage Rule, and the same rider was issued in every appropriations 
enactment until January 2014, During the period DOL was unable to implement the 201 1 Wage 
Rule, DOL continued to rely on the 2008 H-2B Rule, which allowed employers to use wages 
based on skill levels. In 2013, however, a district court vacated the problematic provi,sion in the 
2008 H-2B rule requiring skill-level-based prevailing wages (20 CFR 655, 10(b)(2)), and ordered 
DOL to come into compliance in 30 days. See Comite de Apoyo a !os Trabajadores Agricolas v. 
Solis, 933 F, Supp, 2d 700 (E,D, Pa, 2013) (CATA 11). 

In response to the court’s order in CATA II, and in order to address the Eleventh Circuit’s 
decision in Bayou raising questions about DOL’s regulatory authority, DOL and DHS jointly 
promulgated the 2013 IFR, which again revised the wage methodology, eliminating the four- 
tiered wage based on skill levels and generally establishing the Occupational Employment 
Statistics (OES) mean wage as the prevailing wage. The 2013 IFR also permitted the use of 
employer-provided surveys as an alternative to the OES wage. However, in December 2014, the 
U,S, Court of Appeals for the Third Circuit vacated the regulatory provisions that permitted 
employers to submit the employer-provided surveys as an alternative to that OES wage, 
concluding that those provisions had substantive and procedural defects under the APA, See 
Comite de Apoyo a los Trabajadores Agricolas v, Perez, 774 F,3d 173, 191 (3d Cir. 2014), This 
vacatur prohibited DOL from accepting employer-provided surveys unless it engaged in further 
rulemaking. 

The 2015 H-2B Interim and Wage Final Rules 

On April 29, 2015, DOL and DHS Jointly issued two regulations: the 2015 IFR 
establishing the overall framework for the H-2B temporary labor certification program, and the 
2015 Wage Final Rule implementing the complete wage methodology for the H-2B prevailing 
wage process. As noted, these regulations are intended to bring certainty, stability, and 
continuity to the H-2B program after a period of uncertainty brought on by litigation. 

The 2015 IFR strengthens recruitment and protections for U,S, workers, ensuring that 
they have a greater chance of finding and applying for jobs for which employers are seeking H- 
2B workers, and that U,S. workers who are doing essentially the same jobs as H-2B workers 
have substantially the same rights and benefits as those workers. 

For example, the 2015 IFR improves U,S, worker access to jobs by requiring employers 
to extend recruitment efforts relating to the position described in the temporary labor 
certification until 21 days before the employer’s date of need. This addresses an inadequacy in 
the 2008 rule, under which employers conducted a minimal recruitment effort almost four 
months before the start date of work. U.S. applicants - particularly unemployed workers - 
seeking temporary work often need work right away and cannot wait for four months. Under the 
2015 IFR, employers must also make Jobs available to former U.S, employees who worked for 
the employer in the occupation in the prior year, except those terminated for cause or w'ho quit. 
The 2015 IFR also requires DOL to establish a national electronic registry that will improve U.S. 
w'orker access to these jobs. In areas of substantial unemployment the employer may be required 
to conduct additional recruitment efforts to ensure more opportunities for and a greater response 
from available and qualified U.S. workers. 

In addition, employers bringing in foreign workers under the H-2B program must: 
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• Show temporary need to help prevent the program from being used for jobs that are really 
permanent and, therefore, not available to temporary foreign workers; 

• Guarantee employment for a total number of work hours equal to at least three-fourths of 
the workdays during the periods for which they have requested H-2B workers, for both 
H-2B and U.S. workers in corresponding employment; and 

• Pay visa fees of H-2B workers, the inbound transportation and related subsistence costs 
of workers who complete 50 percent of the job order period, and the outbound 
transportation and related subsistence expenses of employees who complete the entire 
work period. 

The 2015 IFR also contains a number of provisions that will lead to increased 
transparency and address potential issues around foreign labor recruitment, such as requiring 
employers to 1) disclose their use of foreign labor recruiters in the solicitation of worker.s, which 
was the subject of a recent Government Accountability Office report issued in March 2015; 2) 
provide workers with earnings statements that clearly specify hours worked and offered and 
deductions from pay; and 3) display a poster describing employee rights and protections. And 
finally, the 2015 IFR strengthens DOL’s enforcement and program integrity mechanisms by, for 
example, extending the potential period of debarment from the H-2B program resulting from 
employer violations from three to five years, and providing the Department with enhanced 
authority to revoke a temporary labor certification based on fraud, willful misrepresentation, or 
substantial program violations. (Additional information can be found at 
http://w'ww.foreignlaborcert.doleta.gov/.) 

The 2015 IFR also permits employers in the seafood industry, in certain circumstances, to 
stagger the entry of their H-2B w'orkers into the United States (general users of the program must 
bring all their H-2B workers into the U.S. when work begins). Under section 108 of the 
Consolidated and Further Continuing Appropriations Act, 2015 (the “2015 Appropriations Act”), 
Pub. L. No. 113-235, 128 Stat. 2130, 2464, staggered entry of H-2B nonimmigrants employed by 
employers in the seafood industry is permitted under certain conditions. DOL and DHS have 
incorporated the requirements into the 2015 IFR. 

The companion joint 2015 Wage Final Rule establishes the complete prevailing wage 
methodology for the H-2B program, which includes permitting employers to submit employer- 
provided surveys to set the prevailing wage in limited circumstances. We believe that this offers 
employers flexibility, while simultaneously ensuring that the prevailing wage is established at a 
level that meets DOL’s obligation to ensure no adverse effect on U.S. w'orkers similarly 
employed. 

The 2015 Wage Final Rule retains as the primary prevailing wage the mean wage of all 
workers in the occupation in the geographic area of the H-2B work based on the OES survey. 
The OES mean wage has been governing prevailing wage determinations since April 2013, and 
the vast majority of employers u.sing the H-2B program have been using this wage rate. The 
Wage Final Rule made two changes to streamline the prevailing wage process and address recent 
litigation concerning employer-provided surveys. 

First, and significantly for many employers in the seafood industry, the Wage Final Rule 
permits the submission of employer-provided surveys in the following limited circumstances: (1) 
if the OES does not collect data for the geographic area or the OES reports the wage rate in the 
geographic area at only the national level for the occupation; (2) if the job opportunity is not 
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included within an occupational classification of the OES or is within an occupational 
classification of the OES designated as a general “all other” classification; or (3) where the 
survey is independently conducted by a state entity. Based on DOL’s extensive experience 
partnering with the states to collect wage data, DOL and DHS have determined that occupational 
wage surveys conducted and issued by state agencies, such as state agricultural, natural 
resources, or maritime agencies, or state colleges and universities, are neutral and reliable, and 
that they will not suffer the same shortcomings as other employer-provided surveys. Therefore, 
as long as these surveys meet the methodological standards contained in the new regulations, the 
Department will continue to accept state-conducted surveys. 

Second, the Wage Final Rule no longer permits use of wage determinations under the 
Davis-Bacon Act (DBA) and the McNamara-O'Hara Service Contract Act (SCA) to set the 
prevailing wage in the H-2B program. The decision to discontinue these wage sources in the H- 
2B program is based largely on DOL’s challenges in conforming the SCA and DBA categories 
to employer requests for prevailing wages in the H-2B program, and the desire to issue consistent 
prevailing wage determinations (PWDs) in the H-2B program. SCA and DBA will remain in 
force and effect independent of the H-2B program for all workers performing work under 
government contracts. 

Smooth Transition between Former Regulations and the 2015 IFR 

Both DOL and DHS are trying to ensure a smooth transition between the former 
regulations and the 2015 IFR and Wage Final Rule. All H-2B labor certifications granted under 
the provisions of the 2008 Final Rule will continue to be valid for the positions and period of 
employment certified. Pending applications for prevailing wage determination or for temporary 
labor certification will be processed under the regulations in place at the time they were filed (the 
2008 Final Rule, as amended by the 2013 IFR). The 2015 regulations also include flexibility for 
employers who are seeking workers with a start date of need before October 1, 2015 by 
establishing a process for expedited recruitment of U.S. w'orkers, including credit for recruitment 
employers had already completed under the 2008 Final Rule. The regulations grant these 
employers the ability to obtain a prevailing w'age simultaneously with filing the application for 
temporary labor certification so that employers who are affected by the change in regulations can 
still quickly access the workers they need. Employers with a start date of need on or after 
October 1, 2015, must file their H-2B temporary labor certification applications under the regular 
filing procedures of the 2015 IFR. 

Employers with an existing PWD or a pending or approved H-2B temporary labor 
certification also may submit a request for a Supplemental PWD (SPWD) in order to request a 
prevailing wage based on an alternate wage source. Such supplemental determinations will only 
apply to those H-2B workers who were not yet employed by the employer on the date the SPWD 
was issued, and will not apply to 11-2B w'orkers who were already working for the employer on 
or before the date of the SPWD, or U.S. workers who were recruited and hired under the original 
job order. Seafood employers using staggered entry likewise may request SPWDs. 

To reduce the burdens and save time for employers who have recurring temporary needs, 
DOL will implement over time a new pre-filing process allowing an employer to “register” its 
temporary need for a specific number of positions the employer needs and will continue to need. 
Instead of having to prove temporary need each time the employer files an H-2B application, the 
employer will submit an H-2B registration in the first year this process is implemented and the 
registration will be valid for a period of up to three consecutive years during which the employer 
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will benefit from the streamlined application process. The Department will also continue to 
accept H-2B temporary labor certification applications for professional athletes, tree planting and 
related reforestation, and professional/outdoor entertainers under the existing special 
procedures.’ 

Conclusion 

The Department will continue to focus on maintaining a fair and reliable H-2B temporary 
labor certification process while enforcing necessary protections for both U.S. and nonimmigrant 
foreign w'orkers. To do so is good not only for workers but also for the law-abiding employers, 
including those who most participate in this capped visa program, including our nation’s seafood 
employers. The Department has worked hard to prepare robust guidance for employers to help 
them navigate the new regulations, including a technical, dedicated Web page with Frequently 
Asked Questions and other resources that explain the differences between the old and new 
regulations, and guide employers on how to file their applications. In addition, the Department 
published a number of Factsheets that help employers comply with program obligations. We 
hope that these will significantly reduce the time and effort employers must invest to 
successfully use the H-2B program. The Department is confident that as program users become 
more familiar with these new requirements, overall program compliance will continue to 
increase and any delays attributed to failure to follow the program’s rules will continue to 
decrease. 

Mr. Chairman and Members of the Committee, thank you again for the opportunity to 
discuss the U.S. Department of Labor’s role in addressing regulatory issues related to the H-2B 
program and its relevance to the seafood industry. I look forw ard to answering your questions. 


* The 2015 IFR does not include the regulator)’ provision authorizing DOL to create new special procedures. A 
recent decision by the U.S. Court of Appeals for the D.C. Circuit held invalid such a provision in DOL’s H-2A 
temporary agricultural worker program. Mendoza v. Perez, 754 F.3d 1002, i024 (D.C. Cir. 2014). 
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Chairman ViTTER. Okay. Thank you, Ms. Wu, and we will start 
with our questions, and let me begin with you on one of the topics 
you discussed directly, and that is private wage surveys. 

Is it not correct that the new rule you were describing ^eatly 
limits compared to past practice, greatly narrows and limits the 
use of private wage surveys? 

Ms. Wu. Senator, it is true that in December last year, we had — 
our previous rule allowed significant use of private wage surveys. 
That use was enjoined by a court in December of last year and the 
court’s opinion lays out a great deal of reasoning, including con- 
cerns about how private wage surveys might undercut wages and 
some other reasons that, for example, surveys that use only entry- 
level wages are not permissible under the law. They found that to 
be a violation of the law. 

At that time, we had to immediately suspend the use of surveys 
because of the court’s order. However, with our new rule, we allow 
surveys in limited circumstances. There are some, and again, it is 
in keeping with the court’s order, we believe, where, for example, 
an occupation is not well represented in the Occupational Employ- 
ment Statistics. 

We also specifically allow for State conducted surveys, and I 
know this is a subject of particular interest in the seafood industry 
because many States do this. There are some basic criteria in keep- 
ing with the court’s order. For example, as I mentioned, you have 
to look at average wages in an industry, not simply entry-level 
wages. But, we believe that this may be an opportunity for many 
in the seafood industry to take advantage of this provision. We ac- 
tually — I was talking with some of your folks from Louisiana today 
and we are putting out some assistance next week to explain to 
people how they can use these surveys. 

In the transition provisions, we also said that, for example, if you 
already got your certification but you have not brought your work- 
ers in and you are wondering, can I go back and get a new survey 
wage, as long as it complies with our basic criteria, we put in a 
provision to allow people to go back and adjust that wage. 

Chairman ViTTER. Well, Ms. Wu, as you know, there is a lot of 
concern that the new system is too narrow and narrows the use of 
these surveys way beyond anything that would be absolutely re- 
quired or demanded by the court. What is your reaction to that cri- 
tique, which I think is a fair one? 

Ms. Wu. Thank you. Senator. I think we believe that the new 
provisions are in keeping with the court’s order. I should note, the 
State-provided surveys, frankly, we may be getting some criticism 
from the other side that it may be going beyond what the court al- 
lowed. So, there are many points of view on it. 

But, I do think that this provision of State-provided surveys may 
be an avenue that industries, particularly the seafood industry, 
could take advantage of and have taken advantage of in the past. 

Chairman ViTTER. Does use of these State surveys allow for rec- 
ognizing differences which exist from one local area to others with- 
in the State? 

Ms. Wu. Yes, Senator, it could. Obviously, it is up to the State 
as to what level of detail is conducted in the surveys. They cer- 
tainly could provide a survey where there are differences in local- 
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ity. Obviously, with different sorts of tasks in the industry, they 
would have different levels of wages. And, the Department is not 
in the business of dictating how employers should pay their wage 
or not. I know some employers, for example, use piece rate. They 
will be able to continue doing so. 

Chairman ViTTER. Okay. And, Dr. Solomon, my understanding is 
that in 2014, only about 2.77 percent of all seafood imports were 
inspected. Do you think that percentage is adequate, and if not, 
what does the FDA plan to do differently? 

Dr. Solomon. So, the seafood safety system that I described dur- 
ing my testimony is multi-faceted, so there are many components 
of it. First, it is putting the Hazard Analysis Critical Control Point 
regulations into place, which puts the burden on the processor to 
produce safe product. Then, we have oversight by doing foreign in- 
spections of them. Then, we also conduct inspections of HACCP 
regulations by the importers. 

So, the testing that takes place at the border is a verification ac- 
tivity or a surveillance activity to try and find if there is any flaws 
in the system and how it is working and to identify them and it 
is verification activities. 

So, we test at different rates a sampling. So, taking generic rates 
for seafood, we test higher rates for certain products, certain com- 
modities, higher risk areas in much higher rates than that because 
we want to have additional verification for those particular aspects 
which pose the greatest safety concerns. 

Chairman ViTTER. I understand all of that. I did not mean to 
suggest by my question that you just do one thing, you just stop 
2.77 percent at the border and test it. So, as part of that overall 
effort, do you think the net inspection rate of 2.77 percent is ade- 
quate? 

Dr. Solomon. Examination at the border as a verification activ- 
ity at the various rates we do, we think is a viable control measure 
in light of all the other measures that we have in place. 

Chairman ViTTER. So, you have no plans to increase it? 

Dr. Solomon. With the resources we currently have, we would 
not just increase sampling testing. If the agency had additional re- 
sources, we would focus on all the aspects of the framework, the 
regulatory structure that I described. 

Chairman ViTTER. Why would you increase it if you had more re- 
sources? 

Dr. Solomon. Greater oversight and greater confidence in how 
the system is working. We would do more foreign inspections. We 
would do more importer examinations. But, once again, not on a 
universal basis, on a risk basis, on the products 

Chairman ViTTER. So, the level you do now is not optimal? 

Dr. Solomon. Uh, we think we actually have very few foodborne 
illnesses associated with seafood products, but with more resources, 
the agency could do more. 

Chairman ViTTER. Okay. I am just trying to understand. You are 
suggesting it is adequate, but in the next sentence, you said you 
would certainly do more with more money. 

Dr. Solomon. So, it is a risk basis in terms of looking at the 
products that are coming in. With additional resources, we could 
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look at lower levels of risk. We are looking at the highest levels of 
risk now. 

Chairman ViTTER. Doctor, certainly in the past, the following has 
happened. A batch of actually tested and rejected seafood imports 
has been simply shopped to another port of entry. What in your 
overall system today categorically prevents that? 

Dr. Solomon. So, we have a notification system, electronic notifi- 
cation system. When we refuse an entry, that electronic notification 
system not only notifies Customs and Border Protection, but all the 
other FDA district offices and ports. 

Chairman ViTTER. And, so, how is that batch tagged indelibly so 
that that notification is meaningful so that those other ports can 
identify the same batch we are talking about? 

Dr. Solomon. So, as you may be aware, we have been working 
for many years to try and get a marking rule that would provide 
that marking of the product. That is not in place yet, but right 
now, we do notifications based off the data that we have of who the 
importer is, what the commodity line is, and make sure that every- 
one is aware about that shipment was refused. 

Chairman ViTTER. So, if they — so, there is not a set marking 
rule, so if they change the packaging or any of the markings, they 
could very possibly get away with what I am describing? 

Dr. Solomon. The system is not foolproof, I agree with you, but 
we do do notifications. 

Chairman ViTTER. Okay. Well, I mean, I would suggest that is 
a bigger hole than simply saying it is not absolutely foolproof, but 
we will pursue that. 

Senator Shaheen. 

Senator Shaheen. Thank you, Mr. Chairman. 

Dr. Solomon, as I said in my opening statement, I am very con- 
cerned that we are in the process of setting up a new program 
under the Department of Agriculture to separate catfish out from 
all other seafood and inspect them separately. I think it is duplica- 
tive and it does not make sense. 

So, I wonder if you could talk a little bit about the program that 
has been operating under FDA, which up until now has had the re- 
sponsibility for inspecting catfish. Can you tell us how it has func- 
tioned and whether or not catfish consumption has posed a risk to 
human health. Is there a reason why we should be setting up a 
separate program? 

Dr. Solomon. So, the last part of the question, catfish is not one 
of the species that we particularly target as being a risky product. 
It is not a product that is typically eaten or consumed raw. It is 
cooked beforehand. It is not put into reduced oxygen packaging, 
some of the other risk factors that may be associated with it. So, 
we handle catfish under the same framework that I described be- 
fore. We have both inspections, domestic inspections, foreign in- 
spections, the HACCP controls in place that have been adequately 
controlling issues associated with catfish. 

Senator Shaheen. So, and just to be clear, it is not the FDA or 
the Department of Labor or USDA that has set up this program 
separately. It was Congress that did this in the farm bill. But, 
there was not a safety risk to human health from catfish that trig- 
gered this effort, is that how you would analyze the situation? 
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Dr. Solomon. I am not aware of any specific safety hazards 
unique to catfish. 

Senator Shaheen. Thank you. And, I know it may he hard for 
you to put a cost figure on the inspection of catfish under the FDA 
jurisdiction, that it may take you some time to come up with that. 
It is my understanding that right now, the USDA’s catfish inspec- 
tion program, it is estimated that it will cost about $14 million a 
year to operate. So, I am going to ask you to take for the record 
and try and get for this committee the cost of the inspection of cat- 
fish under FDA jurisdiction, if you would. 

Dr. Solomon. We would be happy to provide that back to you. 

Senator Shaheen. Okay. Thank you. 

Ms. Wu, I appreciate the fact that the Department is in a chal- 
lenging position relative to how to make the H-2B visa program 
work, given that we have not yet taken up comprehensive immigra- 
tion reform, which would go a long way towards addressing this 
challenge. But, in the meantime we do have small businesses in my 
State, we heard from the Chairman in Louisiana, who are using 
the H-2B program and are confused about how the new rules will 
affect their business. So, can you talk a little bit about how you are 
addressing outreach to those small businesses that are affected. 

Ms. Wu. Absolutely, Senator. As I noted, we have a bunch of fact 
sheets on our Web site. We are also doing some sort of webinars 
and outreach next week to talk with people. We always — we have 
frequent listening sessions. We recognize the use of this program 
by small business. We are happy to answer any questions. 

We have very detailed questions about, you know, if I already 
submitted my application, what happens to me now. And, I think, 
as I noted, for people who had already submitted their application 
before this whole court case in April, they can just keep going 
along. They got approved. They can keep going along, running the 
program the way they were going to do it this summer. There will 
be changes in the future. 

For those who want workers before October 1, we put in a sort 
of expedited process. As you may know, DHS administers the cap, 
but the cap was hit fairly early this year. But, we continue to proc- 
ess requests for labor certification, because there are some excep- 
tions. So, we are happy to answer any questions. We are doing out- 
reach to small businesses. 

Senator Shaheen. And, so, when you advertise those webinars 
that you are doing, do you notify the Small Business Administra- 
tion so they can get it out to the Small Business Development Cen- 
ters to share that with other businesses around the country? How 
do you get the word out that you are doing those kinds of 
webinars? 

Ms. Wu. Well, first and foremost, we use the contacts list that 
we have of the users of the program, because, obviously, the Small 
Business Administration deals with many, many businesses who do 
not even know what the H-2B program is. 

Senator Shaheen. Right. 

Ms. Wu. So, we really focus on the contacts that we have and 
work with our colleagues at DHS and others to make sure that we 
get the word out. But, if you have other suggestions or if you are 
concerned about the employers in your State, we would be happy 
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to conduct some targeted outreach there. We also work with many 
of the associations who follow these regulations very closely. We 
make sure we get the word out to them. And, we have regular lis- 
tening sessions with them to hear about their concerns. 

I will note the new comprehensive rule is an interim final rule. 
We took comments on a similar rule in 2011-2012. We made some 
changes, in part in recognition of the concerns of small business. 
We are taking comments again and we very much welcome people’s 
comments on how we can improve the program and make it usable 
for them. 

Senator Shaheen. So, just because I am still not quite clear, if 
anybody has — if a company has applied for H-2B visas in the past, 
would they get a notification of proposed rule changes, of various 
outreach efforts that you are doing automatically because they are 
on your list? 

Ms. Wu. They should. They should. I will check with my oper- 
ations people 

Senator Shaheen. Okay. 

Ms. Wu. Yes, we do. 

Senator Shaheen. Behind you, they are nodding. 

[Laughter.] 

So, hopefully, that means that any New Hampshire company 
that has applied in the past will get those notifications. 

Ms. Wu. Yes, that is our hope. 

Senator Shaheen. Thank you very much. 

Chairman ViTTER. Thank you. 

Next is Senator Ayotte. 

Senator Ayotte. Thank you. Chairman. 

I wanted to follow up on the question that Senator Shaheen had 
asked Dr. Solomon about the catfish program. As far as I can tell, 
the U.S. FDA handles seafood inspections for all other forms of sea- 
food, correct? 

Dr. Solomon. That is correct. 

Senator Ayotte. And, so, there is no reason why you could not 
continue to handle independently the inspection as you did before 
Congress on its own created this duplicative inspection regime, the 
inspection of catfish, which is actually a low-risk species, correct? 

Dr. Solomon. We are currently, since that rule is not in effect 
yet, we are currently handling all the catfish inspections. 

Senator Ayotte. And in the end, as I understand it — ^you know, 
it has been interesting to me, we have nine GAO reports on this 
topic, and those nine GAO reports actually consistently recommend 
eliminating the newly created by Congress USDA program that, as 
I understand — you would not know these numbers — ^but as I under- 
stand, has already spent $20 million. Not one fish has been in- 
spected. Obviously, the FDA has handled the inspection of seafood 
for a long time. And, here we are in the Congress going to — already 
spent another, you know, USDA, trying to stand up duplicative in- 
spection, already spent $20 million on it, and as Senator Shaheen 
mentioned, it is going to cost USDA, the estimate is, $14 million 
a year to continue doing what you already do quite well. 

So, I do not know if you have had a chance to look at these GAO 
reports. Have you? 

Dr. Solomon. Not nine of them, but I have read some. 
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Senator Ayotte. And, do you agree that you can handle the in- 
spection of catfish, that we do not really need another office to in- 
spect catfish? 

Dr. Solomon. The program has worked effectively as far — from 
FDA’s perspective. 

Senator Ayotte. Right. So, this is a great example of government 
run amok, truthfully, because the notion that we already have the 
FDA doing its job inspecting seafood, and to carve out just catfish 
so that we can spend millions of dollars more to have the USD A 
have another office inspecting catfish, which you are already doing 
quite well, for one species of fish — you know, these are the kinds 
of things that I think people look at Washington and they say, 
what are you all doing down there? 

So, I really hope, you know, that we will have some common 
sense on this and allow you to continue to do what you have been 
doing historically rather than creating another — continuing to 
plunk millions of dollars into a duplicative program. 

I also wanted to follow up, Ms. Wu, on the H-2B issue. I share — 
obviously, I serve in New Hampshire with Senator Shaheen, and 
what I have heard in New Hampshire, many of our seasonal busi- 
nesses depend on these workers. In fact, in Portsmouth, Nashua, 
Laconia, they had the most H-2B visas granted. But, the abrupt 
breaks and a burdensome process, especially for smaller business, 
have been very, very difficult. So, when are we going to make sure 
that we are not in the same position we were this year as we look 
to the application process next year, you know, given that this is — 
people have to plan on what their workforce needs are? 

Ms. Wu. Thank you. Senator. It has been frustrating, I know. It 
has been frustrating for us trying to run a program. I am sure it 
has been frustrating and frightening, frankly, for a lot of small 
businesses when these abrupt court decisions come along and halt 
us from doing something we have been doing in the program, make 
us suspend this. I mean, it has really been very difficult. 

That is why we asked for a stay with the court order so we could 
keep running the program this spring, and now we have issued 
comprehensive rules — even though the Department of Labor be- 
lieves we have the authority to do this on our own, because of the 
legal challenges, we jointly issued these regulations with DHS. So, 
I think we feel like we are at least insulating ourselves from that 
level of legal attack. Unfortunately, we do continue to see attacks 
from all sides on this program, but we hope that brings some cer- 
tainty and stability. And, we also are trying to include some provi- 
sions that will make things easier over the long run for businesses 
using this program. 

Senator Ayotte. Well, I really appreciate that, because just the 
feedback I have gotten from businesses in New Hampshire on the 
program is that under the administration, it has become more com- 
plicated, more difficult, more paperwork, and as I look at the new 
H-2B interim and wage final rules that were issued on April 29, 
it is more than 100 pages, and I see the burden on employers in- 
creasing. So, I hope when you look at this that we need to decrease 
the burden on employers, not create more paperwork, especially 
when many of them, as you know, this is something that they do 
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every year and they have been in the program already. So, thank 
you for being here today. 

Chairman ViTTER. Thank you. 

And next, we will go to Senator Cantwell. 

Senator Cantwell. Thank you, Mr. Chair. 

Dr. Solomon, I wanted to ask you about Russian pollack. Last 
fall, I sent a letter, led by my colleague. Senator Murkowski, to the 
FDA Commissioner Hamburg requesting to fix this labeling prob- 
lem. The FDA has authority to change the acceptable market name 
of product from pollack, and not just Alaska pollack. The change 
would prevent Russian pollack from being labeled as United States 
Alaskan pollack. So, we requested that the FDA make this change 
in September and now it is May of 2015. So, do you agree that the 
term “Alaskan pollack” would give consumers the impression that 
the product is from Alaska? 

Dr. Solomon. So, the determination about the species naming is 
handled by our Center for Food Safety and Applied Nutrition. They 
have what they call a seafood list. I know that your submission — 
that issue is before that group. They look at both the species name, 
they work with fish taxonomists and look at the DNA sequencing 
that talks about these different species, and I know they have that 
issue under review. 

Senator Cantwell. And, so, when will we hear about that deci- 
sion? 

Dr. Solomon. I know they are actively working on it. I do not 
have that. We will be happy to try and get back with you. 

Senator Cantwell. Okay. Do you think, in your view, is the Rus- 
sian pollack industry a sustainable fishing industry specifically — 
scientifically, I guess I would say? 

Dr. Solomon. So, I do not think I am qualified to speak on that. 
We look at fish from a food safety perspective and we are not, you 
know, related to the trade issues or other issues associated with it. 

Senator Cantwell. Well, I think we see things, obviously, about 
it. They are known for labor issues. Just last month, a Russian pol- 
lack catcher/processor vessel sank in the Bering Sea. Only 63 crew 
members survived. Sixty-nine were lost. Forty percent of the crew 
were — they are illegally from countries like Burma, Ukraine, Lat- 
via. And, so, these lives are being lost because of lack of training 
and survival skills, and then consumers are seeing a product that 
is labeled Alaska and is not really Alaskan pollack. So, we hope 
that you will get a decision through the FDA about this and look 
at both the way the industry is operating and the right that con- 
sumers have to understand this product. Thank you. 

Thank you, Mr. Chairman. 

Chairman ViTTER. Okay. Thank you both very much. We will ex- 
cuse you and call up our second panel of witnesses. As they get sit- 
uated, I am going to go ahead and be introducing all three of them. 

We are really pleased to be joined by Dr. Mike Strain, the Com- 
missioner of the Louisiana Department of Agriculture and For- 
estry, who was elected to that position in 2007, sworn into office 
in January 2008. Dr. Strain holds a Doctorate in Veterinary Medi- 
cine from LSU and opened the Claiborne Hill Veterinary Hospital 
in Covington soon after he received that degree. 
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We are also joined by Mr. John P. Connelly, President of the Na- 
tional Fisheries Institute, America’s leading trade association advo- 
cating for the full seafood supply chain. John was Chairman of the 
International Coalition of Fisheries Associations and a board trust- 
ee of the Marine Stewardship Council and is currently a hoard 
member of the International Seafood Sustainability Organization. 

And, we are also joined by Mr. Frank Randol, President of 
Randol, Incorporated. Frank is a seafood processor from Lafayette, 
Louisiana. He has over 40 years of experience in the industry and 
also owns Randol’s Restaurant in Lafayette, Louisiana. 

Welcome to all of you, and we will start with Dr. Strain. 

STATEMENT OF MIKE STRAIN, D.V.M., COMMISSIONER, 
LOUISIANA DEPARTMENT OF AGRICULTURE AND FORESTRY 

Dr. Strain. Thank you. Good afternoon. Chairman Vitter. Thank 
you very much for the opportunity to come here and speak today. 
My name is Dr. Mike Strain. I am the Louisiana Commissioner of 
the Department of Agriculture, Forestry, and Aquaculture. I am 
testifying today on hehalf of the Louisiana Department of Agri- 
culture. 

State Departments of Agriculture are responsible for a wide vari- 
ety of programs, including food safety, combating the introduction 
and spread of plant and animal diseases, and fostering the eco- 
nomic vitality of our rural communities. Our department oversees 
all agriculture activities within the State, including the markets for 
products produced by our farmers, and especially what we are here 
to talk about today in seafood, in the crawfish industry, which falls 
under my purview. 

First of all, I would like to thank Ms. Wu and other members of 
the Department of Labor for allowing us to come and visit with 
them on March 23 about this issue and have a very open and frank 
discussion. 

Also with me today is the Director of the National Association of 
State Departments of Agriculture, which I am a Vice President, Dr. 
Barbara Glenn. My statement is also consistent with the position 
of the National Association of State Departments of Agriculture, 
representing commissioners, secretaries, and directors across all 50 
States and four Territories, in the development, implementation, 
and communication of sound public policy and programs which sup- 
port and promote American agricultural industry while promoting 
and protecting the environment and our consumers. 

In order to feed our increased U.S. population, we must have a 
stable agricultural labor supply. The ability of seasonal businesses 
to keep their doors open and retain their full-time U.S. employees 
relies upon having successful peak seasons to offset the rest of the 
year when business is slow. During their busy seasons, companies 
must supplement their permanent staff with temporary seasonal 
employees. Employers spend thousands of dollars and hundreds of 
hours in their efforts to fill these positions. 

Unfortunately, even in today’s tough economic climates, there are 
not enough local workers available to fill all the temporary sea- 
sonal positions, and efforts to obtain U.S. workers to relocate for 
temporary seasonal employment have not been successful. As a re- 
sult, businesses must utilize the H-2B guest worker program to 
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find seasonal workers and workers for their peak workforce needs. 
The H-2B program is vitally important for many industries, includ- 
ing forestry, nursery, landscaping, outdoor amusement, restaurant 
and hospitality, tourism, livestock, horse training, sugar, and many 
others. 

In Louisiana, the seafood industry, which includes crawfish, 
shrimp, crahs, oysters, and catfish, is in a critical situation because 
seafood processors traditionally cannot fill their temporary or sea- 
sonal vacancies with U.S. workers. Many of these businesses are lo- 
cated in rural areas that simply do not have sufficient populations 
to supply their extra workforce needs. Additionally, many who are 
willing to work want full-time, year-round jobs. Indeed, many of 
the jobs in these locales that are year-round and are full-time de- 
pend on the various processors operating for their own jobs and 
business operations. 

In 2014, Louisiana hired 5,546 H-2B workers. For each H-2B 
worker, it is estimated that 4.64 American jobs are created and 
sustained. 

Over the last ten years, Louisiana has seen many natural chal- 
lenges to the agricultural sector of our economy, with Hurricanes 
Katrina and Rita, floods on the Mississippi River, spilling water 
through the spillways into the Atchafalaya Basin, and drought. The 
H-2B regulations released on April 29, 2015, by the U.S. Depart- 
ment of Labor and the U.S. Department of Homeland Security 
could impact an already fragile industry’s economic competitive- 
ness. 

The seasonal industries have had to weather several years of reg- 
ulatory instability. The H-2B wage rule that the Department of 
Labor adopted on January 19, 2011, imposed a new, untested wage 
determining methodology that would significantly increase costs for 
small and seasonal small businesses. After being blocked by Con- 
gress in April 2013, the DOL issued an interim final rule that in- 
cluded the same methodology for setting wages, but recognized the 
importance of State wage surveys. Unfortunately, the new rule re- 
leased two weeks ago is virtually identical to the rule that was 
blocked by Congress, causing additional obstacles for employers in 
the program. 

In December 2014, the Department of Labor announced that it 
would no longer allow the private wage rate surveys that were de- 
veloped by many State Departments of Agriculture, including Lou- 
isiana. My staff has spent countless hours gathering information to 
accurately depict the current wages that the industry is paying in 
our geographic location. This action forced employers into accepting 
higher prevailing wages that are not representative of the wages 
that are being paid domestically. 

To make matters worse, the H-2B worker caps have already 
been exceeded and now many seafood processors have not received 
the workers that they need. Seafood processing has already begun 
early in the spring, and with the crawfish industry especially, it is 
time sensitive. These actions have a negative impact on the seafood 
industry and related commerce sectors, such as restaurants, et 
cetera. 

Two months ago, the LSU Ag Center conducted a rapid economic 
analysis of the recent H-2B policy changes from the U.S. Depart- 
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ment of Labor for the Louisiana seafood industry. The assessment 
was conducted in response to potential changes in the cost and 
availability of labor stemming from a mid-year cap on H-2B per- 
mits and the Department of Labor announcement that it would no 
longer accept the private wage rate surveys. Results indicate that 
for every one dollar of employee compensation created by the sea- 
food preparation and packaging industry in Louisiana, employee 
compensation increased by $2.06 across all sectors of the Louisiana 
economy. This includes the original one dollar of employee com- 
pensation created by the seafood preparation and packaging indus- 
try plus $1.06 of induced multiplier effects across all sectors of the 
economy. 

Total income generated by H-2B visa workers in the Louisiana 
seafood industry is estimated between $36 and $43 million. Based 
on the assumption of $35 million in revenue, the loss of this rev- 
enue for any given number of firms would lead to a total reduction 
in labor income across the entire Louisiana economy, eventually 
leading to a number of companies closing. The economic impact of 
two processing facilities closing is $5.3 million, and with five firms 
shutting down, $13.3. Louisiana has already faced a number of 
processing facilities closing due to hurricanes and oil spills and the 
industry simply cannot be sustained without a stable workforce. 

I am certain that not only is the seafood industry in Louisiana 
impacted, but the entire United States seafood industry will be af- 
fected by these actions. Our markets are subject to particularly 
fierce competition from abroad. For example, the Chinese have 
been extremely aggressive in trying to corner the U.S. crawfish 
market. This predatory practice and behavior began in 1993 and it 
has continued. The Chinese presently control over 50 percent of the 
market and are poised to capture even a larger market share if our 
producers are put at a further competitive price and labor dis- 
advantage. 

Without temporary H-2B guest seasonal workers to process sea- 
food, Louisiana seafood processors would shut down, eliminating 
the primary market for our fishermen and our farmers to sell their 
catch. As a result, foreign seafood would gain a stronger foothold 
in the U.S. market and our fishermen and farmers who produce 
and harvest crawfish, shrimp, crabs, oysters, and catfish would be 
devastated and a key segment of the Louisiana economy crippled. 

Once we lose the processors, we would not be able to depend on 
them coming back in future years. Therefore, the losses because of 
the processors scale back and do not have the ability to operate 
during the season will have irreparable and bad repercussions now 
and in the future. 

The short-term consequence of an immediate expulsion of this 
vital segment of the workforce will cause a production crisis in a 
wide variety of seafood processing, field and nursery crops, sugar 
processing, forestry, livestock, restaurant industry, and others. 
This would leave the United States and our State of Louisiana no 
alternative but to import many food products from countries with 
surplus foreign labor. This is unacceptable. We must do everything 
in our power to grow and support America’s jobs and economy. 

We are asking for your help. We must streamline and expedite 
the H-2B process. We need a working system without overburden- 
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some rules, unrealistic time tables, and outright road blocks. Ne- 
glecting the labor needs of agriculture will raise the costs of pro- 
duction in a way that harms farmers, fishers, and industries 
throughout America. 

I appreciate your time and encourage you to work with us to find 
workable solutions, ways that we can facilitate rather than making 
it so difficult to where our processors and our industries cannot op- 
erate. Where we are at currently, we have a large crawfish harvest 
and we do not have enough peelers to process it and that puts us 
in a severe economic state, and I am sure Mr. Randol will address 
that, as well. 

Thank you. 

[The prepared statement of Dr. Strain follows:] 
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Statement of Mike Strain, 0\ 

Commissioner, Louisiana Dej 

Good afternoon, Mr. Chairman. My name 1$ Dr. Mike Strain and { am the Commissioner of the louisiana 
Department of Agriculture and Forestry. I am testifying today on behalf the Louisiana Department of 
Agriculture and Forestry, State departments of agrfcuHureara responsible fora wide range of progfam.s 
includingfood sa^ty, combating the Introduction and spread of plant and animal diseases, and fostering 
the economic vitality of our rural communities. My Department also oversees a!! agricultural activities 
within the State, including the markets for products produced our farmers. The activities of the 
crawfish industry also fall under my purview. 

My statement is also consistent with the position of the National Association of State Departments pf 
Agriculture {NAS0A|. NASDA represents the commissioners, secretaries, and directors Of; the state 
departments of agriculture in all fifty states and four territories in the develc^pment, Irnpiernentatfori, 
and communication of sound public policy and programs which support and promote the American 
agricultural industry- while protecting consumers and the environment. 

In order to feed our increased U,S. population, we must have a stable agricultural labor sufjply. The 
ability. of seasonal businesses to keep their doors open and retain their full-time U.S; employees relies 
upon having successful peak seasons to offset the rest of the year when their business is slow. During 
their busy seasons/compafties must supplement their permanent staff with temporary seasonal 
employees. Employers spend thousands of dollars and hundreds of hours in their efforts lo fill these 
positions. UnfortunatelY, even in toda/s tough economic climate^ there are not enough local workers 
available to fill all the temporary seasonal positions, and efforts to obtain U.S, workers to relocate for 
temporafy and seasonal employment have not been successful. As a result, businesses often must 
utilize the H-28 guest worker program to find seasonal workers and workers for their peak workforce 
needs; 

The H-28 program is vitally Important for many rndusirfes including forestry, nursery, landscaping, 
outdoor amusement, restaurant and hospitality, tpuriSfo, livestock and horse training, sugar ana many 
others, in Louisiana, the seafood industry, which foeludes crawfish, shrimp, crabs, oysters and catfish, is 
in a critical situation because seafood processors traditiphally cannot fifi their temporary or seasonal job 
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vacancies wrtli u.S woriipts. Many of these businesses are located in rurai areas that simply do not 
have sufficient populations to supply their extra wrorkforce needs, Additioriallv, many who are willing to 
work want full time, year round jobs. Indeed, many of the jobs in those locales that are year round and 
full time depend on the various food processors operatiorts for their own jobs and business operations 
to be able to operate. In 2014, Louisiana hired S,S46H-26 workers. For each H-2B worker it is 
estimated that 4.54 A.mefican fobs are created arid stisfained. 

Over the last ten years lou.siana has seen many natura! challenges to the agricultural sector of our 
economy with Hurricanes Katrina and Rita, floods on the Mississippi River that required the release of 
water through tli? spillways into the Atchafalaya Basin, and a drought. The H-28 regulations, released 
on Anr.l 29. 2015. by the U.S, Department ofLabdr jOOLjand the U.S. Department of Homeland 
Security, could impact an already fragile mdustry's economic competitiveness. 


The seasonal industries have haci to weather severat years of regulatory instability. The H-2B wage rule 
that the Department of Labor adopted on January IS, 2011 imposed a newurttested wage 
determination methodology that would significantly: increase costs for small and seasonal small 
businesses. After being blocked by Congress, In April 2013, the DOL issued an interim final rule that 
included the same methodology for setting wages, but recognized the importance of slate wage 
surveys. Unfortunately, the new rule, released two weeks ago, is virtually identical to the rule that was 
blocked by Congress causing additional obstacles for employers in the program, 

In December of 2014, the DOL announced that it would no longer allow Private Wage Rate (PWRj 
sufveys that were developed by many state departments of agriculture, including the Louisiana 
Department of Agriculture and Forestry. My staff has spent countless hours gathering information to 
accurately depict the current wages that the industry is paying in our geographic locations. This action 
forced employers into accepting higher prevailing wages that are not representative of the wages that 
are being paid domesticafly. 

To make matters worse, the H-28 worker caps have already been exceeded and many seafood processor 
appl.cations have been delayed even with early submissions. Seafood processing already began In the 
early spring and with the worker caps reached, this wilt trickle down to other agriculture industries that 
utilize the program. 

These actions will have a negative impact on the seafood industry and the related commerce sectors 
such as restaurants, etc. Two months ago, the LSU AgCenter conducted a rapid economic analysis of 
recent H-2 B policy changes from the US OOL for the Louisiana seafood industry. The assessment wa,s 
conducted in response to potential changes in the cost and availabiiity of labor stemming from a mid- 
year cap on I (-28 permits and the DOL announcement that it would no longer allow Private Wage Rate 
iPWRj surveys. Results indicate that for everyone dollar of eropioyee compensation created by the 
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seafood preparation and packaging industry in Louisiatta, employee compensation increased Oy S2.06 
across ail sectors of the Louisiana economy. This includes the original Si of employee compensation 
created by the seafood preparation and packaging industry plus an additiortsI Sl.Oe of induced 
multiplier effects across all sectors of the state economy. Total income generated by H-2B visa workers 
in Louisiana seafood industry is substantial and ranges from $36 miliiott to $43 million in the State of 
Louisiana. 

Based on the assumption of $35 million in revetiue, the toss of this revenue for any given number of 
firms would lead to total reduction in labor income aerossthe Louisiana economy, eventually leading to 
companies closing. The economic impactoftvyo processing facilities closing is $5.3 million and with five 
firms shutting down, $13.3 million. Louisiana has atready faced a number of processing facilities closing 
due to hurricanes and oil spills, and the industry simply ;c3nnot sustain without a stable workforce. ! am 
certain that not only is the seafood industry itt louisrana impacted, but the entire United States seafood 
industry will be affected by these latest actions of the DOL, 

Our markets are subject to particuiariy fierce competition from abroad. For example, the Chinese have 
been extremely aggressive in trying to comer the U.S. crawfish market. This predatory behavior began 
in 1993 and has continued unabated. The Chinese presently control over 5054 of the market and are 
poised to capture even more market shares if our producers are put at a further competitive price 
disadvantage, or are put Out of business, as a result of the DOL H-28 rules. 

Without temporary H-28 guest seasonal workers to process seafood, Louisiana's seafood processors 
would shut down, eliminating the primary market for our fishermen and farmers to sell their catch, Asa 
result, cheaper foreign seafood would gain a stronger foothold in the U.S: market apd ourflsherrnen: and 
farmerswho produce and harvest crawfish, shrimp, crabs, oysters and catfish would he dsVastated and 
a key segment ofihe Louisiana economy would be crippled— lost to our economy. Ghce we.lpse the 
processors, we would not be able to depend on them coming back in future years. Therefore, losses 
because processors scale back or do not operate at all this season will have irreparable and bad 
repercussions now and in the future. 

The short term consequence of an immediate expulsion of this vital segment of the workforce would 
cause a production crisis In a wide range of seafood processing, field and nursery crops, sugar 
processing, forestry, livestock and the restaurant industry, to name a few. This would leave the United 
States and our State of Louisiana no alternative but to import many food products from countries that 
have surplus farm labor. This is unacceptable and we must do everything in our power to grow and 
support America's jobs and economy. 


We are asking for your help, We must streamline and expedite the H-B process. We need a working 
system withoui overly burdensome rules, unrealistic timetables, and outright roadblocks. Neglecting 
the labor needs of agriculture will raise the cost df production in a way that harms fisherman, farmers 
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and industries throughout America. Mr. Chaitirtan and members ot the committee, i appreciate your 
time and encourage you to work with us to find Workable agriculture labor solutions that continue to 
support DUr fisherman, our farmers, our small businesses, our economy and provide valuable products 
to the nations consumers. 
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Chairman ViTTER. Thank you very much, Dr. Strain. 

We will now go to John Connelly. John, welcome. 

STATEMENT OF JOHN P. CONNELLY, PRESIDENT, NATIONAL 
FISHERIES INSTITUTE 

Mr. Connelly. Thank you. Chairman Vitter, for inviting the Na- 
tional Fisheries Institute to present our views today. Our com- 
ments will include a brief introduction, the importance of H-2B 
visas to seafood processors, the economics of the American seafood 
industry, and the U.S. seafood safety system and its results. 

NFI is the nation’s most comprehensive trade association. Our 
members include harvesters, like those on “Deadliest Catch,” to im- 
porters who enable us to enjoy seafood from around the globe, to 
processors who put fish in a form that consumers recognize, to re- 
tailers and restaurants. We do represent all geographic regions, 
and we were particularly proud to have had the late Louisiana sea- 
food leader, Mike Voisin of Motavatit Seafood in Houma, as our 
Chairman. 

On H-2B visas, a functioning H-2B system is essential to sea- 
food processors. Senator Mikulski captured many of the Senator’s 
concerns in her letter to Secretary Johnson last week. Quote, “The 
lack of available temporary foreign workers has caused chaos 
among businesses in Maryland that depend on the H-2B program. 
More than 40 percent of Maryland’s seafood processors have been 
unable to get the workers that they need for the 2015 crab season.” 
I think Dr. Strain pretty much said it all, and I think that is reflec- 
tive of the rest of the seafood community in the U.S. 

On economics, seafood is the most globally traded food com- 
modity. That benefits our fishing communities, as we send high 
quality and bountiful American seafood to Northern Asia and 
throughout Europe. Trade also benefits the more than 525,000 
Americans that process, distribute, and sell imported seafood. 
Those jobs are found in nearly every State and are an important 
reminder that trade benefits the U.S. not just when we export. 

Seafood trade also benefits farm States in two ways. About 18 
percent of all soy goes into fish farms, many of those fish farms in 
Asia. And, two, the countries to which American farmers increas- 
ingly seek to send our ag products are countries that export seafood 
to America. We cannot expect to open Asian markets to U.S. pork, 
beef, poultry, corn, dairy, and soy if we shut off access to our sea- 
food markets. 

To seafood safety. NFI has been a long and strong supporter of 
seafood safety in word and deed. NFI has worked closely with aca- 
demia and regulators to understand how to best implement 
HACCP. NFI joined you, Mr. Chairman, as an early and strong 
supporter of FSMA. And, NFI works with the Alliance for a Strong- 
er FDA to urge Congress to appropriate the needed resources for 
the agency to meet its statutory obligations. 

As Dr. Solomon aptly and fully described the HACCP system, I 
will not duplicate that extensive discussion. 

I will close, though, speaking to results. Results, after all, are 
what matters. The fact is, the Centers for Disease Control analyzed 
and reported illnesses from all foods. Over the five-year period end- 
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ing in 2010, CDC found that 141 of 122,000, that is, 0.001156, or 
0.12 percent of illnesses were caused by imported seafood. 

Most of us love baseball. It is a great day to go down to the Nats 
game. But, we recall going to the games with our dads, clutching 
that mitt, and hoping to catch that foul ball. Unfortunately, we 
often came home crestfallen because we rarely, if ever, did, because 
the chance of catching a foul ball is the exact same as becoming 
sick from imported seafood, 0.001156, or 0.12 percent. 

As an example of the effectiveness of the FDA, and again, while 
the hearing focus is not on the USDA catfish program, I did want 
to acknowledge the leadership of Senators Shaheen and Ayotte and 
others on this committee in working in a bipartisan manner to 
eliminate a program that USDA’s own risk experts have said will 
not improve public health, primarily because the FDA regulation of 
catfish, both domestic and imported, has reduced illnesses to less 
than two per year. That is a safe product. 

It is because of the stringent requirements of HACCP, a system 
required for both domestic and imported seafood, a system that re- 
quires problems to be fixed thousands of miles away from America 
and not caught at the border, that Congress acknowledged and ex- 
empted companies in seafood HACCP compliance from some of 
FSMA’s key provisions. NFI agrees with Congress’ determination. 
The safety of domestic and imported seafood is excellent. 

Thank you. 

[The prepared statement of Mr. Connelly follows:] 
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The National Fisheries Institute (NFI) appreciates the opportunity to appear at today’s 
hearing on the “Impact of Federal Labor and Safety Laws on the U.S. Seafood Industry.” 

Before discussing seafood safety, on behalf of the roughly 300 NFI member companies, I 
would like to thank Senators Vitter and Shaheen for the panel discussion on the recent released 
H-2B regulations. These regulations released by the Department of Homeland Security and the 
Department of Labor (DHS and DOL) w'ill make the program more costly and complicated for 
small businesses to hire workers for seafood processing. Instead of issuing commonsense 
reforms, DHS and DOL sought to issue almost an identical rule as they released in 2012, which 
has met objections from Congress, stakeholders, and has been blocked in federal court. It is 
important that Congress pass legislation that creates a predictable and reliable H-2B program. 


National Fisheries Institute and Its Engagement in Seafood Safety 

The National Fisheries Institute has been the leading voice for the fish and seafood 
industry and America’s largest seafood trade association for nearly 70 years. NFI promotes high 
quality and sustainable seafood as the daily protein food choice for feeding American families. 
NFI members span the entire seafood value chain — from Alaska vessel owners, Pacific 
processors, Midwest importers. East Coast clam harvesters. Southern shellfish producers, to 
national distributors and seafood restaurants — all with a common goal of providing nutritious 
and wholesome seafood meals to American families, while adhering to the highest standards of 
food safety. 

NFI and its member companies have had a long record of positive engagement on both 
food safety and economic integrity. NFI has worked with the Food and Drug Administration to 
meet the requirements of the FDA Hazard Analysis & Critical Control Points (HACCP) system 
for the production of seafood products from both domestic and international sources. As 
discussed in greater detail below, HACCP is a comprehensive, science-based system of hazard 
control designed to eliminate food safety risks at their source, instead of relying solely on 
inspection and testing of the finished products to verify food safety. NFI members’ engagement 
on these issues goes back to the establishment of the seafood HACCP program in 1997, and w'ill 
continue going forward. 

In addition: 

■ NFI was an early supporter of the Food Safety Modernization Act (FSMA), 
the most comprehensive food safety reform legislation in decades. 
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■ NFI is a member and former board director of the Alliance for a Stronger 
FDA, and as such supports increased appropriations for FSMA 
implementation and FDA enforcement of FSMA requirements. 

• NFI members are also members of the Better Seafood Board, an association of 
companies each of which pledges to abide by federal prohibitions against 
mislabeling, short-weighting, and other illegal practices that cheat NFI 
companies and the consumers they serve. 

With this engagement in mind, NFI offers the following thoughts on the unparalleled 
nutritional value of fish, the benefits to the national economy provided by NFI member 
companies and their suppliers, and the food safety profile of both imported and domestic seafood 
products. 


Health Benefits of Consuming Seafood 

Seafood provides a variety of essential nutritional benefits that in some cases are 
available in fish and nowhere else. Seafood is a nutrient-dense food that is an excellent source of 
protein, vitamins and minerals. Specifically, fish are one of the best sources for long-chain 
omega-3 fatty acids DHA and EPA, which are essential in the prevention or mitigation of 
common, chronic diseases as well as in reducing the risk of heart disease in adults. As such, it is 
no surprise the 2010 Dietary Guidelines for Americans recommend consuming at least 8 ounces 
of seafood per week. 

Fish are excellent sources of EPA and DMA. Numerous recent, large-scale studies have 
demonstrated the importance of EPA and DHA for pregnant and nursing women and their 
children, and especially in fetal and early childhood ncurodevelopment. The Joint Food & 
Agriculture Organization (“FAO”) and the World Health Organization (“WHO”) of the United 
Nations determined in 201 1 that the real risk of seafood to women and their babies during 
pregnancy is not eating enough fish.' 

On this point in particular, scientists from government and universities, and healthcare 
professionals have all concluded that for moms and moms-to-be, and their babies, the overall 
benefits of this level of seafood consumption outweigh any risks. Dr. Stephen Ostroff, M.D., 
Acting Commissioner of Food and Drugs Administration, explicitly stated the need for pregnant 
w'omen and young children to consume seafood: 

For years many women have limited or avoided eating fi.sh during 
pregnancy or feeding fish to their young children. But emerging science 
now tells us that limiting or avoiding fish during pregnancy and early 
childhood can mean missing out an important nutrients that can have a 
positive impact on growth and development as well as on general health. 


httD://whqlibdoc.who.int/trs/'who trs 916.Ddf. 
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Economic Impact of U.S. Agriculture Export Products and the Seafood Industry 

Since the nation’s earliest days, the food industry has been central to U.S, economic 
health and a driver of other, related industries, such as waterborne and highway freight 
transportation, restaurants, and hospitality and lodging. The seafood industry contributes to the 
American economy in three important w'ays: 

1 . Harvesting and processing of fish caught in U.S. w'aters; 

2. Trade of seafood that is transfonned in American processing operation into 
meals Americans enjoy (including the hundreds of millions provided to 
American consumers by NFI members); and 

3. Fish meal and related products that are used as ingredients in aquaculture and 
livestock production and as additives in food and even medical products. 

First, the direct economic benefits of seafood for the American table are significant. The 
U.S. seafood industry encompasses a full supply chain of economic partners. From harvesters on 
the water, to exporters and importers arranging for global trade, through secondary processors 
adding value and putting fish into a recognizable product, to retailers and restaurant groups, the 
industry represents a variety of related and interdependent businesses. 

The Department of Commerce’s economic analysis states that the seafood industry 
generates over 1,270,000 jobs in the U.S. with a sales impact of $140,660,993,000." Of those 
jobs, U.S. harvested seafood creates 744,850 jobs. These jobs are the fishermen and women 
following traditions started by the nation’s earliest settlers and working their craft from 
Louisiana to Alaska, and now extending to fish farming from Maine to California. 

Department of Commerce’s economic analysis also states that imported seafood creates 
another 525,29 1 American jobs, or about 4 in every 1 0 American seafood jobs,^ Imported 
seafood also generates about 64% of the sales of the seafood industry and creates about 56% of 
the value added to fish in the United States. These seafood imports support American processing 
jobs from Seattle to Portsmouth to Buhl to Denver to Brownsville to Miami. 

Lastly, there is an important but little-noted connection between U.S. agricultural exports 
and imported seafood, in particular farmed fish and shelltlsh that is raised overseas uses U.S. 
fish meal, soybeans and .soybean products, and other farm products. In 2014, American farmers 
exported a record $152.5 billion of food and other agriculture goods to consumers worldwide.’' 
According to the U.S. Department of Agriculture (USDA), every $1 billion of these exports 


^National Overview U.S. Summary Management Context. ^OAA Fisheries, 2012. Web. 29 Aug. 2014. 
http:/Avww.st.nniFs.noaa.gov/Assets/economics/documents/feus/2012/FEL'S2012 NationalOverview.pdf . 

’ Understanding the Commercial Fisheries and Recreational Fisheries Economic Impact Estimates. 
NOAA Fisheries, 2012. Web. 29 Aug. 2014. 

<htlp://vvww.st.nmfs.noaa.gov/Assets/economics/documents/feus/20 12/Understanding fisheries economi 
c_impact_ estimates. pdfA. 

^ httD://blogs.usda.gov/201S/04/10/removing-barriers-to-agricultural-trade-ensures-us-products-can- 
thrive-in-foreign-markets/ . 
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supported 6,800 American jobs? U.S. agricultural exports have been larger than U.S, 
agricultural imports since 1960, generating a surplus in U.S. agricultural trade. This surplus 
helps balance the deficit in nonagricultural U.S. merchandise trade. 

International trade - and the role of the American fanner in that trade - are at the top of 
the Senate’s agenda right now, with consideration of Trade Promotion Authority. One of the 
universally embraced objectives of TPA is opening new markets for American farmers and 
knocking down barriers to agricultural products. In light of that, it is critical to understand that 
the Pacific Rim nations that often supply seafood to American consumers are also nations that 
increasingly welcome our pork, beef, soybeans, poultry, and dairy. The truism that trade is a 
two-way street is more apt today than ever before, and U.S. trade policy must reflect that. 


Food Safety 

The Food Safety Modernization Act 

Any discussion of food safety must begin by recognizing the significant reforms put in 
place by Congress in the Food Safety Modernization Act in 2010. NFI was an early supporter of 
FSMA and appreciates the support of the Chairman as an original cosponsor. 

The legislation is characterized by its “preventive controls” approach, which requires two 
things. First, it requires the regulated industry to develop and implement preventive control 
plans tailored to the challenges that the particular food item presents all along the supply chain. 
Second, this approach obligates FDA to implement a risk-based inspection strategy. Congress 
recognized, when considering FSMA, that blanketing FDA resources equally over every food 
and every facility is not only a waste of tax dollars and enforcement assets, but actually 
increases the risks posed by the complex and varied U.S. food industry. The preventive controls 
approach Congress adopted is modeled on concepts learned through two decades of Seafood 
HACCP development and implementation. When it enacted FSMA, Congress ratified the food 
safety approach that has been in place for domestic and imported seafood since 1998.® Congress 
felt that Seafood HACCP was such a success that it exempted from the preventive controls and 
related foreign supplier verification requirements for companies in compliance with Seafood 
HACCP. 

The Food and Drug Administration Seafood Inspection Program — Hazard Analysis & Critical 
Control Points 

It is important to emphasize that all seafood products sold in the United States, both imported 
and domestically-produced, must meet the same stringent food safety laws and regulations, 
including FDA’s Seafood HACCP regulation and food facility registration requirements. 


■' http:/'/www.iec.senate.gov/public/?a-Files.Serve&File id=266a0bD-5142-4.145-bS06-ef9fd78b9c2f 
https://www.congress.gOv/bill/l 1 Ith-congress/senate- 

bill/510/text?q=%7B%22search%22%3A%5B%22Food+Safety'+Modernization+Act+%28FSMA%29%2 

2%.5D%7D. 
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The FDA HACCP regulation imposes a set of stringent and tailored requirements on the 
production of fish and fishery products, both domestic and imported seafood (including any food 
item in which seafood is a characterizing ingredient) and is applied to all seafood processors, 
importers, and wholesalers. In addition to required specific sanitation controls, the Seafood 
HACCP program obligates regulated companies to meet seven basic requirements: 

1 . Conduct a hazard analysis and identify preventative measures; 

2. Identify critical control points (CCP); 

3. Establish critical limits; 

4. Monitor each CCP; 

5. Establish corrective action to be undertaken when a critical limit deviation 
occurs; 

6. Establish a record keeping system; and 

7. Establish verification procedures. 

By carefully identifying potential sources of contamination throughout the production 
process and requiring continuous monitoring, extensive recordkeeping and verification that 
control measures are in place, a strong HACCP program ensures a high degree of food safety. 

As a final measure of food safety assurance, FDA conducts inspections of firms and food 
products to confirm that HACCP principles are being appropriately applied. Similarly, all 
imported food products are subject to targeted and random FDA inspection when offered for 
import at U,S. ports of entry. 

Imported seafood must meet the same food safety standards and HACCP requirements as 
seafood produced or processed in the United States. HACCP requires any problems to be 
identified and eliminated or mitigated at their source. For imported seafood that means problems 
must be fixed thousands of miles from the U.S. border. Importers are required to take .steps to 
verify that their imported products are obtained from foreign processors that fully comply with 
the Seafood HACCP Regulation. This requirement makes sure that the safety of imported 
seafood is equivalent to the safety of seafood harvested or processed domestically. And, it is in 
the best interest of domestic proces.sors to ensure that all of their raw material supplies — from 
overseas and domestic — are safe and wholesome. 

Although the HACCP concept was developed in the United States, and the United States 
was one of the first countries to mandate its application to seafood, HACCP has become a 
universally-recognized industry standard for almost all seafood traded w'orldwide. It has been 
endorsed by the Codex Alimentarius Commission, the World Health Organization, and the UN 
FAO as an effective, non-discriminatory food safety mechanism. Most developed countries and 
a long list of developing countries have adopted HACCP requirements for domestic and 
imported seafood and other food products, including the European Union, Canada, Australia, 
New Zealand, Japan, Vietnam, Brazil, Thailand and many others. 

The rapid and widespread adoption of HACCP as a food safety control system worldwide 
reflects its well-documented ability to minimize food safety risks, as well as its flexibility to be 
effectively applied in nearly all types and sizes of processing facilities. And, as the de facto 
world standard for the international seafood trade, the adoption of HACCP provides a high-level 
of regulatory harmonization and coordination that facilitates world trade and reduces the 
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potential for individual countries to erect technical barriers to trade based on arbitrary or non- 
science based safety concerns, all while providing a high margin of consumer food safety. 

In addition to HACCP, FDA uses a comprehensive and layered approach to seafood 
safety. Its tools include: 

■ Inspections at the border are not the start of the seafood safety system, and are 
only one part of FDA’s enforcement system. PREDICT (Predictive Risk- 
based Evaluation for Dynamic Import Compliance Targeting) enables FDA to 
target its inspections on countries or companies that ha\ e exhibited problems 
in the past. This enables increased testing on products that FDA deems of 
higher regulatory and enforcement interest. This is an appropriate use of 
government's resources. 

■ Any company subject to an Import Alert (another agency enforcement tool) 
mu.st provide evidence that all shipments of the food in question meets the 
agency’s standards. Import Alerts are in effect a 100%, importer-financed 
border testing program. 

• FDA compliance actions against wayward firms and food items posing a 
heightened risk. Since 1998, FDA has issued more than 1,200 Warning 
Letters to seafood processors, initiating heightened agency scrutiny over those 
firms’ operations. 

This aggressive oversight is a demonstration of a food safety agency using the tools at its 
disposal to ensure a safe seafood supply, rather than a perceived sign of a weak system. 


Seafood Safety System: The Results 

So, FDA uses a number of tools to ensure seafood safety, from both domestic and 
imported sources. What are the results? Impressive. The safety of .seafood imports and the 
effectiveness of FDA seafood regulations have been established over several decades of 
increasingly globalized fisheries trade and confirmed by U.S. government agencies. 

The Centers for Disease Control and Prevention analyzed 6 years of reported foodborne 
illnes.ses data from 2005-2010, from across the country. CDC found that less than 2 percent of 
the more than 120,000 reported illness W'ere attributed to imported food. An even smaller 
percentage of reported illnesses - 0.12 percent - were caused by imported seafood .^ The CDC 
found that 141 of the 122.000 reported illnesses were connected to imported seafood. 

In light of outcomes such as thi.s. Congress expressly exempted the seafood industry from 
the preventive controls and foreign supplier verification activities (outlined above) that the 
FSMA imposed on the rest of the food industry,* 

Nevertheless, no system is perfect; and any food industry subsector can find ways to 
improve. But the reasonable approach to protecting public health without severely disrupting 


' http://wwwn.cdc.gov/foodborneoutbreaks/ : 
http://www.cdc.gov/media/releases/20l2/D03l4 foodbome.html 
« FSMA, §§ 103G)(1)(A) and 301(e)(1). 
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markets, creating regulatory uncertainty and threatening international trade relations is to 
strengthen the system already in place. That is why NFI has supported providing FDA with the 
.specific funding and staffing levels prescribed in Section 401 of the FS\4A. 

Any suggested improvements, too, must be applied evenly to domestic as well as 
imported seafood. This is critically important to ensure that any new legislation or regulation 
meets basic World Trade Organization obligations for nondiscrimination and also to avoid 
retaliatory impo.sition of similar measures on the nearly $6 billion in U.S. seafood that American 
watermen and aquaciilturists produce and ship overseas every year. 

There is no question that HACCP is a powerful tool for eliminating most food safety 
risks, and it is and should remain the first line of defense against food safety risks posed by fish 
of any origin. Under current regulations U.S. importers and processors are responsible for 
ensuring that HACCP systems are fully implemented and that imports fully meet the standards 
applied to domestic supplies. The HACCP system requires 100% compliance with the science- 
based regulations. Random inspections at the port of entry by FDA provide a second line of 
defense against the possibility that harmful products could reach US consumers. 


Conclusion 

NFI appreciates the opportunity to provide views on seafood safety from the perspective 
of over 300 NFI member companies. In this undoubtedly vital area of the American food 
industry, it is essential to rely on the facts and in particular on the reported food safety outcomes. 
Though any industry can do better, those outcomes demonstrate that seafood, imported and 
domestic, is a well-managed, safe, and wholesome product that Americans can feel eonfident 
feeding their families. 



60 


Chairman ViTTER. Thank you very much. 

And now, we will hear from Mr. Frank Randol. Frank, welcome. 

STATEMENT OF FRANK B. RANDOL, PRESIDENT, RANDOL, 
INC., LAFAYETTE, LA 

Mr. Randol. Thank you. Chairman Vitter, and for the members 
that are not here. Ranking Member Shaheen, Senator Cardin. I 
want to thank you for inviting me here to testify about the guest 
worker program that we refer to as H-2B. 

The program is a vital part of the survival — this program is vital 
to the survival of seafood processing, especially in Louisiana and 
Maryland. The program — I will — and I am getting shook. Excuse 
me. Just let me go. 

Chairman Vitter. Sure. 

Mr. Randol. It is vital. I will submit my statements for the 
record, in addition to a number of exhibits that will provide a use- 
ful reference for the committee. I will now provide my oral com- 
ments. 

I am here to express my concerns for the future of my business 
and other small businesses that struggle daily to succeed. I started 
Randols in 1971, starting small — one man, one truck. After four 
decades, Randols has grown in size and scope. We are transitioning 
to the next generation. The future is in my sons that work my busi- 
ness, allowing me to pull back. 

Hurdles over the last four years were detailed by the Commis- 
sioner — floods, hurricanes, oil spills, lack of product, predatory im- 
ports from China, yet the single most pressing issue for us has al- 
ways been the lack of labor. 

In the 1970s, when I started my business, I was lucky enough 
to have the refugees from Vietnam come in, so we brought in 
roughly 40 to help us get through that time. Over the course of the 
years, we came to the 1990s, when that started to wane just a little 
bit. We discovered the H-2B program and started bringing in the 
guest workers from Mexico. We started with 40, dwindled to 30, 
now we are to 25. 

I am here to talk about the H-2B guest worker program, the 
legal — legal — temporary workers that we get from visas to support 
businesses from farming, fishing, to restaurants, wholesale, and re- 
tail food operations. The attached declarations that I have sub- 
mitted from Dr. Strain, filed in our suit of 2011 against the Depart- 
ment of Labor, gives an overview of the importance of the H-2B 
program to the Louisiana economy. 

The H-2B application process has been a growing and expensive 
challenge. Since DOL took over the initial wage certification from 
the State in 2008, the process has become increasingly more time 
consuming and costly. Initially, I did the paperwork myself, but 
now, I have to turn it over to someone else more qualified to run 
through the governmental hoops. Many people are using legal or 
international immigration attorneys to do their paperwork. The 
stack of paperwork here represents what was submitted on the Oc- 
tober 2014 application for the first cap. The same amount was re- 
submitted for the second cap, so it would be twice that stack. 

We missed both caps. Our plant was scheduled to open February 
2015. We are still waiting to see if we will be getting any workers 
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this year so we can open and salvage a part of it. Last year, we 
were processing between 6,000 and 8,000 pounds of seafood daily, 
and like I said, right now, we are shuttered. 

Often, we hear the remark, why, if you pay more money, then 
you will get the labor you need. We feel that that is not the case. 
It is more about the job than the money in our seafood industry. 
After missing the cap — ^both caps — we tried something different, 
seven prison trustees. After one day, one prison trustee said, “I 
would rather go back to jail than to peel crawfish.” 

[Laughter.] 

The warden picked him up, brought him back, we did not see 
him again. The remaining trustees continued to shrink until after 
a two- week effort, they were all gone. 

Now, union activity has started to increase and created problems 
for us, and recently, the NLRB has surfaced and getting involved. 
We have referenced this in documents that we brought as exhibits. 

We need — urgently, we need fixes to save the H-2B program for 
small businesses. Congress has to take action now. The lost oppor- 
tunity to fix the problems created by DHS and DOL last year have 
already done severe harm in Louisiana. Some of Louisiana’s small 
businesses will not recover. Others may be forced to cross the bor- 
der. As in the past, we need immediate Congressional action to 
block the new DHS and DOL proposals of last Wednesday. The H- 
2B Workforce Coalition has submitted a statement which we have 
attached as an exhibit. 

In addition, we need to resume the H-2B returning worker, 
guest worker exemption from the annual cap. We also have to re- 
turn to the authority of determining prevailing wages to the States. 
Additionally, we feel we need a seat at the table with DOL, just 
like the National Guest Workers Alliance. SBA’s Office of Advocacy 
needs to be more aggressive in confronting DHS and DOL as policy 
changes are being discussed. 

And, part of what came up today, as I was listening to the testi- 
mony, is what we have been hearing, that somehow, what is hap- 
pening here was caused by a judge or was caused by industry. You 
know, we just do not see it that way. We are small people, but we 
do know that no matter where it was caused or what, somehow, 
when something like this happens, if there is an error or whatever, 
the people that make the error still have their jobs. But in our 
case, we are small. We do not survive. 

So, there is some give and take that has got to take place here, 
and that is really why I am here. Somebody had to come up and 
tell you about what is going on back home, the little guys that are 
having problems. And, some of the big guys have the same prob- 
lem. Hershey had these problems the last part of — from 2007 on to 
2011 when they decided to open up in Monterrey, Mexico, and most 
of their growth has already been funneled into that plant for 
their — American chocolate is now the Americas’ chocolate. 

We have one right here, Elmer’s, Louisiana, Ponchatoula, largest 
employer in Ponchatoula. He hires — he uses H-2B. He missed the 
cap and he is struggling. He is trying to make his orders for this 
year. Small business. He is up against somebody like Hershey. I 
am not saying that they are going to Mexico. This is good chocolate. 
It needs to stay home. 
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I would be happy to answer any questions you may have. Thank 
you again. 

[The prepared statement of Mr. Randol follows:] 
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Thank you Chairman Vitter, Ranking Member Shaheen, Senator Cardin and Members of 
the Committee for inviting me to testify about an extremely important program for the 
small business community, the GUEST WORKER PROGRAM referred to as the H-2B 
program. This program is vital for the survival of seafood processing small businesses 
especially in Louisiana and Maryland. 

I will submit my statement for the record in addition to a number of exhibits that will 
provide a u.seful reference for the Committee. 

1 will now' provide my oral remarks. 

I’m here to express my concerns about the future of my business and other small 
businesses that struggle to daily succeed... 

After completing active duty service as a Lieutenant in the US Army, 1 returned to La. 
and started Randols (1971)... starting small ... one man one truck... 

After four decades Randols has grown in size and scope. . . we are transitioning to the 
next generation... the future is in my sons that work the business allowing me to pull 
back... 

Continuous natural and man-caused obstacles to running mv business 

Hurdles (over 4 decades): 

Floods- 


Mississippi River diversions thru Atchafalaya Basin 
Hurricanes- 

Katrina, Rita, Ike, Gustov, etc 
Oil spilfs- 


BP 


Lack of product (catch)- 
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drought, cost of crop production 
Predatory imports from China- 

Chinese dumping (CDSOA) ...$1.67 lb was the import price quote used 
in finst World Trade Court action 

Lack of labor- 

changes in H2B rules and Feds grabbing authority from Louisiana 

The attached declaration (Lxhibii) by Dr. Mike Strain filed in our 2011 lawsuit against 
the DoL gives an overview of the importance of the H-2B program to the Louisiana 
economy. 

Tm here today to talk about the H-2B (guest worker) program . . .legal temporary workers 
that get work visas to support businesses from farming and fishing to restaurants and 
wholesale and retail food operations 

I970’s Vietnamese ...sponsored Family of 40 

’90 s... H-2B... Mexican labor (40 then 30 now 25)... 

H-2B application process a growin 2 and expensive challenge 

Since DoL took over initial wage certification from the States (2008), the process has 
become increasingly more time consuming and difficult... initially 1 did the paperwork 
myself but have had to turn it over to someone else more qualified to run through the 
government hoops... just like many people have to use CPAs 

These papers (Lxhibiis) represents what was submitted (Oct 2014) for the first 
application (CAP LFinst Half FY 15)... the same amount was re- submitted (Jan 2015) 
for the second application (CAP 2;Second Half FY 15)... We missed both CAPs...our 
plant was scheduled to open Feb 2015. ..we are still waiting to see if we will get workers 
so w'e can open and salvage part of this year... 

Availability of domestic labor is a continuing problem 

Last year we were processing between 6-8,000 lbs seafood daily... having missed both 
CAPS we have little hope that the plant will open this year... missing the 2015 crawfish 
& blue crab season... 

Often W'e hear comments like ■ if yOtt pay more >i > 

need”... we feel that it’s more about the job than the money... it’s probably considered 

by most to be one of American’s least desired jobs... 
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Recent recruitment (I'xhibii)... 7 prison trustee’s... after first day one trustee said he 
would railicr eo back to jaii than pee! erav, Hsh (Exhihitj... the Warden was informed and 
he never returned... the remaining trustees in training continued to shrink until we halted 
the effort after 2 weeks. . . 

Union activity has created even more problems 

National GuestWorkers Alliance (NGA) letter dated August 2012 (Exhibit) requesting a 
meeting “to negotiate a long-term solution and reach an agreement” to the reported 
“significant labor abuse” in the seafood industry... 

NLRB now getting involved 

Signed agreement to educate (Exhibit). 


Urgently Needed Fixes to Save the H-2B Program for Small Businesses 

Congress has to take action now. The lost opportunity to fix the problems created by 
DHS and DoL last year has already done severe harm in Louisiana. . .some Louisiana 
small businesses will not recover. 

As in the past, we need immediate Congressional action to block the new DHS/DoL 
proposals of last Wednesday. The H2B Workforce Coalition statement is attached. 

In addition, 

We need to resume the H-2B returning guest worker exemption from the annual 
cap. 

We need to return authority for determining prevailing wages to the states. 

We need a seat at the table at DoL just like the NGA...and the SBA Office of 
Advocacy needs to be more aggressive in confronting DHS and DoL as policy 
changes are being discussed. 


1 would be happy to answer any questions you may have. 
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Chairman ViTTER. Thank you very much, Frank, and let us start 
with you, since you offer such a great real world perspective. 

If you can — I know you touched on it in your testimony — walk 
through the specific, concrete impact to your business that the var- 
ious recent Department of Labor changes and rulings have had, 
number one. Number two, if you have any reaction so far — and it 
may be too new, maybe you do not — but, if you have any reaction 
so far of the new Department of Labor guidance moving forward 
on wage surveys. 

Mr. Randol. Let me start from the back. It is more of the same, 
as I see it, from DOL. We have reviewed this stuff. It is stuff that 
does not work. I mean, program rules, 75 percent guarantee. Hurri- 
cane comes, I cannot turn them back, got to keep them for ten 
months and got to pay them. That does not work in Louisiana. 

As far as the parity, if I pay one person this, another person has 
to be paid the same. In the seafood industry, we pay for produc- 
tivity. You know, we might bring them in at entry level, but we 
give them the incentives through piece work. They accelerate. They 
get better. They might enter at a nominal rate, but a lot of these 
people get up to these larger rates, $12 to $15 an hour, peeling 
crawfish. That is attainable. 

Chairman ViTTER. Just to take those two examples, as far as you 
know, is any of that mandated by statutory law, or is it just a cre- 
ation of the Department of Labor? 

Mr. Randol. Creation. These mandates are killers for us. You 
know, you all write the laws, they interpret the laws, and then we 
try to say that is not what you meant, and that is what I have been 
doing for the last decade. You saw me up here in 2006. It was very 
easy to predict or see where we were going, and now we are here, 
you know, when I first came to discuss this. The pain is in reality, 
and the pain to me. I feel it because I am in it and I cannot get 
out of it. 

We got through the process. We missed the first cap. I have been 
at this for a half a year, trying to make a deadline that was im- 
posed — I can only start four months before I need them, four 
months, and I have been at it for six months and I am still not in 
the last step, which would gain me access in six weeks to bring 
them in. The real lifting is at the border to determine whether 
these people really need to come in. We demonstrated that we do 
not have the workforce here, but 

Chairman ViTTER. Frank, if I can interrupt for a second, if I can 
just through the record ask Ms. Wu, we talked about two specific 
requirements that you mentioned that are just fiat out unworkable 
in the real world from your perspective. Ms. Wu, if you could sub- 
mit for the record any statutory basis that requires the Depart- 
ment of Labor to do that, because from what I see, there is none. 
Thank you. 

Go ahead, Frank. 

Mr. Randol. Okay. The last one, we see that a lot of this stuff 
is outlined in the H-2B Coalition paper, but what comes to mind 
is open up a job order that starts four months out and you have 
to take it 20 days to where these people are coming inside the 
country and leave it open. So, normally, we — ^you know, we have 
demonstrated that there are no people that want this job. But 
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these are just some of the few, and what I have offered to DOL is, 
you know, the NGA apparently has their ear. Let us let small busi- 
ness somehow be in the process so that we do not see the results 
of a mandate, but we have a team effort to try to move forward. 
Because, like I say, when they impose these things, we feel the 
pain. A lot of people go out of business. 

Chairman ViTTER. Right. Let me ask both you and Dr. Strain if 
you have any specific reaction yet to their new guidance about al- 
lowing private, including State, surveys. Is it workable? Is it not? 
Is it reasonable? Is it too narrow? Do you have any reaction yet? 

Dr. Strain. Mr. Chairman, the reaction I have is that we have 
been using the State prevailing wage rate surveys for many years, 
and when you look at the final rule, it says they will be used in 
limited exceptions. And, so, now we have several different meth- 
odologies to determine a wage rate. I mean, simply let us continue 
to use the prevailing wage rate rule. 

If you look at it in the seafood industry and the crawfish indus- 
try, the State prevailing wage rate, as determined by the LSU Ag 
Center and my office, it is currently $8.66. That is a floor. But, 
they are also paid on piecemeal, and you have some — you have 
workers that make $12, $15, $18 an hour depending on production. 
This sets a minimum wage. 

So, let us not — if you look at what is in the interim rule there, 
it is very — it is complicated. We need to simplify this. 

Chairman ViTTER. Okay. And, Dr. Strain, I also wanted to touch 
on my Imported Seafood Safety Act. 

Dr. Strain. Yes, sir. Please. 

Chairman ViTTER. As you know, we have worked on it together. 
We have talked about it. As you know, it would give States more 
power to increase seafood inspections for foreign imports 

Dr. Strain. Yes, sir. 

Chairman ViTTER [continuing]. In conjunction with the Federal 
Government. We have talked about this before, essentially empow- 
ering you to reinforce the effort of the Federal Government to put 
more cops on the beat. We do this in many other areas where the 
primary regulation is at the Federal level, but related State enti- 
ties can help enforce that. What is your view on that and how it 
could improve seafood safety? 

Dr. Strain. Mr. Chairman, the American public, when they go 
to the market, 100 percent of the mammalian proteins for beef and 
pork and 99 percent for poultry — there is a specialty thing for poul- 
try, if you have a very small amount, less than 10,000 chickens, 
you can sell them, but it is very tiny — ^but all those proteins are 
inspected. They are monitored from the farm all the way through 
slaughter. They are inspected at slaughter and they are tested and 
back-traced. The American public believes their seafood that they 
consume is inspected and safe at that same level. 

If you look at the CDC report, and I am going to quote their 
press release, March 14, 2012, it says that we currently import 
about 85 percent of our seafood, 60 percent of our fresh produce, 
and we currently import about 50 percent of our crawfish. And, I 
quote, “CDC experts reviewed outbreaks from their Foodborne Dis- 
ease Outbreak Surveillance System from 2005 to 2010. During that 
five-year period, 39 outbreaks, 2,348 illnesses, were linked to im- 
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ported food from 15 countries. Of those outbreaks, 17, half, oc- 
curred in 2009 and 2010. Overall, fish, 17 outbreaks, were the most 
common source of implicated imported foodborne disease outbreaks, 
followed by spices. Nearly 45 percent of the imported foods causing 
outbreaks came from Asia.” 

The American public assumes that we are doing this testing. We 
know that we are not. Less than three percent of the imported sea- 
food. Eighty-five percent of the seafood consumed in the United 
States is imported, and less than three percent is being tested. 

Furthermore, when you look at that particular issue, if you look 
in a container of seafood, there could be, in the case of crawfish, 
there could be up to 20 different lots — 20 different lots, different 
origins, coming together. So, when you think that it is all a blended 
product and you take one sample and that it is consistent with ev- 
erything in the container, it is not. 

And, when you look at the particular issues that we are talking 
about, we are talking about antibiotics that are banned from the 
United States, such as chloramphenicol, chemicals such as mala- 
chite green that are banned from the United States. 

And, so, when you look at that, it is imperative that we all be 
on the same level playing field. And, when you start talking about 
why we need to test this seafood and you say, well, how are we 
going to stop port shopping, well, it is very simple, is that we need 
to make sure that we have eyes on at the processing level in those 
foreign countries, and I think some of that will take into effect in 
the future under the Food Safety Modernization Act, but that is 
somewhere in the future, and that container be accompanied by a 
certificate stating that it has been tested, and that when — if you 
get — and if that container comes in and you retest that container 
and it is not what it says, then it can either return directly and 
be certified to go back to the country of origin or be destroyed on 
site. 

Now, our department, I am responsible — I oversee the Depart- 
ment of Animal Health and Food Safety and we have a food inspec- 
tion program. We also work hand in hand with the USDA Animal 
and Plant Health Inspection Service, to where we do joint meat in- 
spection. We do State plants and we can work jointly on Federal 
plants where those products can cross State lines. But, I am not 
permitted to test imported seafood. Now, I can look at the con- 
tainers to make sure that, and as I, as the Commissioner of the Of- 
fice of Metrology, Weights, Measures, and Standards, that if there 
is a pound of seafood in there, there is supposed to be a pound. 
But, we are not allowed to take samples and test it for contami- 
nants. 

So, just like we are having a working relationship and we have 
a cooperative endeavor agreement with the Federal Government to 
do the other protein inspections, let us have the same arrange- 
ments where my inspectors who are out at those plants looking at 
other things — and we do label inspections for the Federal Govern- 
ment, as well — give us the authority under cooperative endeavor 
agreement to be a further arm. We have testing labs in Louisiana. 
We do half of the seafood testing. 

Chairman ViTTER. And, so, if that were done, which I certainly 
support and am advocating through my bill, that would be fully 
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consistent with the Federal standards. It would not be using dif- 
ferent standards in any way. You would just be additional cops on 
the beat, correct? 

Dr. Strain. That is correct. And, if you — and, what we do, our 
standards, our procedures are in alignment with the Federal proce- 
dures. 

Chairman ViTTER. Right. Right. 

Dr. Strain. And, we should have standards as high as the Euro- 
pean Union. 

Chairman ViTTER. Right. 

Dr. Strain. They test, and I believe it is up to 15 to 20 percent 
of all the products going to the EU. We should meet at least those 
standards. 

Chairman ViTTER. Right. Well, thank you all very much. 

We are going to wrap up, but in doing so, let me also ask through 
the record if Dr. Solomon could supplement his testimony with a 
response to this question. Dr. Strain mentioned the use of chemi- 
cals on imported seafood that are banned in the United States. 
Why should not that practice be presumptive grounds to not allow 
that seafood into the country, if Dr. Solomon could respond for the 
record. 

Thank you all very much. I think this was very informative and 
productive, particularly focusing on Department of Labor activity 
and regulations and the safety regime for seafood imports. 

Thanks very much, and our hearing is adjourned. 

[Whereupon, at 3:54 p.m., the committee was adjourned.] 
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United States SEiiate 

v-VASHtMCTON. DC 20610 


April 30, 201 S 

I he lUitioraWe 1 hom.is h. Perez 
Seciciari 

1 ' S. Dep.iitnien! of! abor 
200 Ci'iiNinution .\\c. \W 
WabhingUHi. DC 2(>2iO 

Dear Secretary Pere/: 

We \wite in support of a robust, comprehensiTO joint agency final rule on the H-2B foreign labor 
certification program. Our constituents include business owners who depend on the H-2B 
program for temporary nonagriculturai labor, but also qualified U.S. workers w'lio need access to 
jobs and sti-ong worker protections. We urge you to work with the Department of Homeland 
Security to promulgate a comprehensive rule for the H-2B visa program that enables the program 
to help business owners while still etisuring strong protections for all workers. 


As you know, the Department of Labor announced a final rule in February 20 1 2 to improve the 
,H-2B visa program. However, that 2012 rule was never implemented after it was preliminarily 
enjoined by the District Court for the Northern District of Florida in April 2012, 

We. fully support the added protections the 20 1 2 lule provided and urge you to nitdte your new 
joint rule mirror the 2012 rule as much as possible. These important worker protections include 
provisions to increase recruitment of U.S. workers, the creation ofa national registiy of all :H-2B 
job postings to help U.S: workers learn of available temporary job,s, and the exteusion to IJ.S. 
Workers Of benefits such as transportation costs and prevailing wages currently available to HtlB 
workers. We appreciate that the joint imerim final rule contains strong worker pixitections, and 
we urge you to continue thi.s approach when the rule is finalized. 

We recognize that the H-2B program provides valuable, qualified workers to many businesses 
across the United Stales and support the continuation of the program. However, we urge you to 
use this opportunity to strengthen protections for both H-2B and U.S. workers. .4 robust joint 
rule that includes strong worker protections will enhance the H-2B program, help protect H-2B 
workers from exploitation, and help Americans looking for work. 

We look forward to hearing from you. 

Sincerely, 
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Rf(U\!U)Bi I Ml WWW 
I liitcJ Stales Scaaiv^i 







United Slates Senator 



'■J 




RR IIAKDJ. DI.'RBIN 
liiiiled Slates Senator 



SHHRROD BROWN 
I nited Slates Senator 



AI. f-RANKEN 
United States Senator 




MAZIE K. HIRONO 


l.'niied States Senator 
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Note the NLRB role... 


b.S. signed agreement with 
Mexico to teach immigrants to 
unionize 


BY SEAN HIGGINS I MARCH 30, 2015 | 5;00 AM 


The fedsial governinsni has signed agreements with three foreign countries — Mexico, 
Ecuador and the Philippines — to establish outreach programs to teach immigrants their 
rights to engage in labor organizing in the U-S. 

The agreements do not distinguish between those who entered legally or illegally. They 
are part of a broader effort by the National Labor Relations Board to get immigrants 
involved in union activism. 

The five-member board is the agency that enforces the National Labor Relations .Act, the 
main federal iaw covering unions, in 2013. Lafe Solomon, the board's then-acting general 
counsel, signed a " memorandum of understanding' ' with Mexico's U.S, ambassador. The 
current general counsel. Richard Griffin, signed additional agreements with the 
aiDbassadais of Ecuador and the Fliiiippines last year. 

"Those are the only countries that the NLRB has MOUs with." said spokestvoman Jessica 
Kahanek, 

Tile agreements are substantially similar, with several sections repeated verbatim in each 
one. All three docuiTieras state that the No. 1 outreach goal is "to educate those '.vh.o may not 
tie aware of the Act. including those employees just entering the work force, by prot'iding 
information designee to clearly inform [that naiicn's) 'workers in the United States of A,msrica 
their rights under the .Act and to deveiop wa-ys of communicating such information (e.g.. via 
print and electronic mecia, electronic assistance tods, mobrie device applications, and links 
to the NLRB's web site from the [country's] vreb sHesi to the ... workers I'ssiding iii the United 
States of America and their empicyers." 

" e noxi a n's re la-w's protections for -wor.kers engaged in union organ n lo 
tui ec'’re ' n are not legally atithorlzed to 'work in the U.S. An emptot er ndw'nii 


file:///D:/5.3,t5%20-lmpact%20ot%20Federal%20Labor%20and%20Safety%20[.,a\vs%20o... 4/5,/2016 
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In the documents, the countries' foreign consulates agree to help locate foreign nationals 
living in the U.S, "who might aid the NLRB in investigations, trials or compliance matters" 
involving businesses and to develop a system for the consulates to refer complaints from 
foreign workers to the board's regional offices. 

The documents also call for systems to Inform foreign businesses operating in the U.S. of 
their responsibilities to their employees under federal labor law. In testimony before the 
House Appropriations Committee on March 24, Griffin characterized that as the principal 
focus of the agreements. 

"We have executed letters of agreement with foreign ministries designed to strengthen 
collaborative efforts to provide foreign business owners doing business in the United States, 
as well as workers from those countries, with education, guidance and access to information 
regarding their rights and responsibilities under our statute," he told lawmakers . 

Griffin, formerly a top lawyer for the International Union of Operating Engineers, testified that 
the agreements save taxpayer money because they would "pay dividends as employers will 
be able to avoid unintentionally violating our statute and workers will be educated about their 
statutory rights to engage with one another to improve their conditions of employment, both 
of which benefits taxpayers, and the country as a whole, through increased economic 
growth." 

If the main intention is to provide legal information to foreign employers, it is not clear why 
the board pursued agreements with those countries, which represent a relatively small 
portion of businesses operating the in the U.S. 

A November study by the Bureau of Economic Analysis found that Mexican businesses 
operating in the U.S. employ slightly less than 69.000 people total. The numbers employed 
by Ecuadorian and Philippine businesses operating in the U.S. are so small, the bureau 
doesn't publish a measurement for either one. 

By comparison, Canadian businesses employ well over a half-million people in the U.S. 

British businesses employ nearly a million. Japanese nearly 720,000 and German 620,000. 

Mexico and the Philippines, one the other hand, represent two of the countries providing the 
most immigrants to the U.S. Mexico accounts for 1 1 ,6 million immigrants living in the U.S., 
the most from any single country, according to the Migration Policy Institute. The Philippines 
is fourth overall, accounting for 1 .8 million, 

A 201 3 board press release stated the Mexican agreement was "an outgrowth of initial 
negotiations between the NLRB's Chicago office and the Mexican Consulate in Chicago. The 
framework has been used by other federal labor agencies, including the Department of Labor 
and the Equal Employment Opportunity Commission, which have similar agreements with 
the Mexican Embassy and its consulates." 

The release quoted Solomon saying, "With coordination from the consulates, we expect to 
meet with Mexican workers around the country to help forge innovative solutions to issues 
specific to their needs." 

Last month, Griffin instituted a new policy in which the board will "facilitate" obiainino 
visas for illegal immigrants if their status impedes It from pursuing a labor violation case 
against a business. The policy gives illegal immigrants living in the U.S. a strong incentive to 
engage in labor activism, because doing so will make employers reluctant to fire them and 
potentially get them a visa, and therefore legal status, if they are fired. 


file://./D:/5.3.15%20-Impact%20ot%20Federal%20Labor%20and%20Satet>-%20Laws%20o... 4/5/2016 
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http://www.washingtonexam!ner.com/u.s.-signed-agreement-with-mexico-to-teach- 

immigrants-to-unionize/articte/2562215 


rile;///D;/5.3.15%20-Impact%20of%20Federal%20Labor%20and%20Safety%20Laws%20o... 4/5/2016 
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Tangle over guest workers traps Louisiana crawfish trade 

Sat May 2, 2015 9:39am EDT 


1 Of 2 

By Jonathan Kaminsky 

NEW ORLEANS (Reuters) - It is nearing peak harvesting season for Louisiana 
crawfish, but a shortage of migrants to peel them is hurting the industry, largely 
because of a fight over foreign guest workers that has stirred fears Chinese imports 
will gain ground. 

The worker shortfall, which Louisiana officials estimate will cut its frozen crawfish 
output by more than half, at a cost of up to $50 million, is largely the result of a long 
conflict over rules and wages for seasonal laborers under the H-2B visa program, 

Louisiana's crawfish processors, who lead the United States in output of the tricky-to- 
peel shellfish, are hurting badly, says Frank Randol, 

His Lafayette plant, for example, would normally have 40 workers peeling thousands 
of bite-sized crawfish tails everyday, but now stands idle. 

"We finally stabilized our industry," Randol said, referring to a period of recovery after 
a tariff on cheaper Chinese imports was imposed 18 years ago. "And now this chops 
the legs out from under us." 

In southern Louisiana, where whole boiled crawfish are a cherished spring and early 
summertime staple, hopes are fading that the output of peeled, frozen tail meat can be 
salvaged. 

The labor shortages are not limited to Louisiana. This week, U.S. Senator Barbara 
Mikulski, Democrat of Maryland, said her state's crab industry was set to fall short of 
the temporary workers it needs by more than 40 percent. 

CONTENTIOUS NEW RULES 

Kevin Dartez, whose Abbeville, Louisiana facility peels and sells both crawfish and 
crabs, said losing his guest labor will mean heavy losses. He refuses to bring on 
unauthorized immigrants and has found locals largely unwilling to take on such tedious 
unskilled work, 

"The crawfish season is screwed," he said. "The crabs aren't getting peeled either." 

Each year, the U.S. lets in up to 66,000 workers under the H-2B program, many from 
Mexico, for jobs ranging from hotel maid to landscaper. 

Employers have to prove to the Labor Department that their wages are fair and that 
workers will not disadvantage American job-seekers before visas are granted by the 
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Department of Homeland Security, The workers must return home after their fixed- 
term jobs end. 

Critics of Louisiana's crawfish processors, and of businesses relying on H-2B laborers 
generally, say many exploit a largely powerless migrant workforce, and that legal and 
legislative challenges to Obama administration efforts to make the program more 
worker-friendly have slowed the application process. 

"This is largely a crisis they've brought on themselves," said Jacob Horwitz, a labor 
organizer with the New Orleans-based National Guestworker Alliance. 

Crawfish processors counter the current problem was triggered by the Labor 
Department responding to a December court order on wages by forcing them to 
resubmit applications too late to secure workers. 

The situation was exacerbated when the Labor Department stopped processing H-2B 
applications for two weeks in March after a separate court decision found it lacked 
rule-making authority over the program. Once that ruling was stayed, the Department 
of Homeland Security received an uptick in applications and within days announced 
the worker cap was filled. 

This week, the Labor and Homeland Security departments jointly unveiled new H-2B 
rules seen as favoring workers on pay and protections, but which are expected to 
come under congressional scrutiny. 

in Louisiana, with processors buying fewer crawfish, farmers and fishermen have little 
choice but to keep them in the muddy water or sell them by the side of the road at cut- 
rate prices, 

Sherbin Collette, mayor of Henderson, a fishing community in the southern part of the 
state, said the labor shortage is shaping up as the worst crisis the industry has faced 
since cheap Chinese imports nearly wiped out the domestic frozen crawfish supply in 
the 1990s. 

"This is almost as critical as a hurricane coming to hit us," Collette said. 

(Reporting by Jonathan Kaminsky. Editing by Jill Serjeant and Andre Grenon 
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NATIONAL 

GUESTWORKER 

ALUANCE 

guestworkeraNlance.org 


8 / 20/12 

Crawfish Processors' Alliance Inc. 
1008 Vincent Berard Road 
Breaux Bridge, LA 70517 
Telephone; 337-667-6118 # 


Dear Mr. Adam J ohnso n, 

As you know there havebeeD5igM&efeilttahara1lusei3ephd»d''.aaAsertotis government 
investigations into labor and immigration Violations in the SeaFfiuJ industry this season. 
Most significantly the issues at tt)e VV^inattiwp^ieil^^^^ood, as reported in multiple 
news outlets including local Laihyett^areanews and Notional newSf^^^Sg the following: 


International Business 1 
"Mexican Guest Workeft 


BirWai 


http:// www.ibtimes.eom/articles/349409/20120606/guest-workers-h2-b-visa s-labor- 
atmseJitmA i 


■ -w 

Hufflngtbn Post- 6/14/12 'l-ff 


"Labor Department's Guestworker 

reformsj3LlSazSfl.9Jitml 

The Dally Beast- 6/14/12 
"Walmart 'Unable to Substantia^','! 



.ed by GOP, DemoCTfttic Senators" 
-worker- 


Claimsat^eafbna Suppliei" 


farced-labor::£laiinsrafcs.ea£B£!d--supili!ir,htinl 
The Guardian - 6/22/12 ' ' 

"Walmart Supply Workers Complainof Mistreatment by Company's Contractors" 

http;//www,Buardian.cDaik/business/2Q12/lun/22/w3lmart-suppJy-werlffirsi 

mistreatment-contractors 

international Business Times - 6/25/12 

"Labor Rights Advocates: A Dozen Wal-Mart Suppliers Received 482 Federal Citations" 

r2brsiMS:®iestjvpjksiMabiain&teJilm 


New York Times - 6/30/12 

"Waimart Suspends Seafood Supplier over Work Conditions” 
hapiA/jmvwayjlmes 1 2 / 0 6/TQ/biLsiness/w3l-n 

over- wnrk-cond iti Qns.html 


The Guardian - 6/30/12 

"Waimart Suspends Seafood Supplier over Working 'Violations'" 


217 North Prieur Street | New Orleans, LA 70112 |Tel; 504-309-5165 | Fax: 504-309- 

5205 


80 


httoC/JfflM.gttardimmiy^/huMness/ZQ12/iua/j_QXvyaiimil-mmeMs-safg^^ 
Reuters - 6/30/12 

“Walmart Suspends Louisiana Seafood Supplier” 

kttp;i/wKW,reuteg^m/aaMe/2012/06/3(}/wMmadi:applier^lgBe^^ 

idUSL2E8HU2YS201 20 630 


The Nation -7/3/12 

"The Big Bad Business of Fighting Guestworker Rights" 

http://www i henaaon .cQm/arade/16m5/JMRd;ad^husiness:fighflmtgu.ei.fcworkei:Dghts 
New York Times editorial - 7/9/12 

"Forced Labor on American Shores" ,1 

ht tp://www.nytim e s.co m/ 

NPR's On Point -7/11/12 
"Forced Labor m the USA" 

htip //onpointwbur org/2ill2/Q7/ 1 0/forced-labor-in-the-usa- 


The New YOTk Times - 7/24/12 
"C J 's Seafood Fined for Labor Abuses? 
httn: //www.nv timcs.coii 
ahii ses.btml7 r =l 



Given these issues we are writing to set up a meeting wltihyou to negotiate a long-term 
solution and reach an agreement that will prevent this kind of abuse from happening in the 
future and prevent the industry from being negatively impacted as a resuit of publicity 



Michael LeBlanc - Director 
Terry Guidry - Vice President 
Frank B. Randoi- Secretary 


Deirter Guillory- Treasurer 

Craig West - Director 

Michael K. Hengens - Vice President 


217 North Prieur Street | New Orleans, LA 70112 | Tel: 504-309-5165 1 Fax: 504-309- 

5205 
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UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF LOUISIANA 
ALEXANDRIA DIVISION 


THE LOUISIANA FORESTRY ) 

ASSOCIATION, INC., et al. ) 

) CascNo. l:Il-cv-01623 

Plaintiffs, ) 

) Judge: DRELL 

V. ) 

) Magistrate: KIRK 

HILDA L. SOLIS, eta/. ) 

) 

Defendants. ) 


Declaration of Michael Strain D.V.M. 

1. My name is Michael Strain, D.V.M. I am the elected Commissioner of 
Agriculture and Forestry for the State of Louisiana. My Department oversees all agricultural 
commerce and activities within the State, including the markets for products produced by our 
farmers. The activities of the sugar cane, crawfish and forestry industries also fall under my 
purview, and I give this Declaration as part of my official duties as Commissioner. I was elected 
to this office in 2007. I was awarded a Doctorate in Veterinary Medicine in 1983 by Louisiana 
State University. 

2. I am also a member of the National Association of State Departments of 
Agriculture (NASDA) that “represents the state departments of agriculture in the development, 
implementation, and communication of sound public policy and programs which support and 
promote the American agricultural industry, while protecting consumers and the environment.” 
During the NASDA spring meeting in February, the members unanimously endorsed “work on 
... H2Enahor reform to ..."ihakellfeTabof wage rate more competitive.” Many" of rnyTolleague^ 

Page 1 of 8 
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have the same concern I do: the proposed wage rule makes the wages LESS competitive and 
must not be allowed to go into force. 

3. In order to feed our increased U.S. population, we must have a stable agricultural 
labor supply. The ability of seasonal businesses to keep their doors open and retain their full-time 
Lf.S. employees relies upon having successful peak seasons to offset the rest of the year when 
their business is slow. During their busy seasons, companies must supplement their permanent 
staffs with temporary seasonal employees. Employers spend thousands of dollars and hundreds 
of hours in their efforts to fill these positions. Unfortunately, even in today’s tough economic 
climate, there are not enough local workers available to fill all the temporary seasonal positions, 
and efforts to obtain U.S, workers to relocate for temporary and seasonal employment have not 
been successful. As a result, businesses often must utilize the H-2B guest worker program to find 
seasonal workers and workers for their peak workforce needs, 

4. Louisiana has seen many natural challenges to the agricultural sector of our 
economy in the Hurricanes Katrina and Rita, floods on the Mississippi River that required the 
release of water through the spillways into the Atchafalaya Basin, and a drought. The last thing 
our agriculture, forestry, seafood and sugar industries need is an assault on their economic 
competitiveness by the U.S. Department of Labor’s H-2B wage rule, which 1 understand is 
scheduled to go into effect on September 30, 201 1 . 

5. Our markets are subject to particularly fierce competition from abroad. For 
example, the Chinese have been extremely aggressive in trying to comer the U.S. crawfish 
market. This predatory behavior began in 1993 and has continued unabated. The Chinese 
presently control over 50% of the market and are poised to capture even more market share if our 



Page 2 of 8 



83 


producers are put at a further competitive price disadvantage - or are put out of business - as a 
result of the Department of Labor H-2B wage rule, 

6. The H-2B wage rule that the Department of Labor adopted on January 19, 2011 
that I now understand will go into effect on September 30, 2011, instead of January 1, 2012, 
imposes a new untested wage determination methodology that will significantly increase costs 
for small and seasonal small businesses. It threatens both H-2B jobs, as well as full-time 
permanent U.S. workers’ jobs in those businesses. Some of our Louisiana businesses that are 
dependent on the availability of H-2B guest workers between September 30 and January 1 would 
not have been affected at all or would have been affected much less severely are particularly in 
jeopardy now because they had not thought they would be affected this season. They made their 
business plans, commitments and contracted .sales based on a January 1, 2012, date and not a 
September 30, 2011, date for implementing the new rule. There is not a way to remedy their 
problems if this new rule is allowed to go into effect. 

7. The short terra consequence of an immediate expulsion of this vital segment of 
the workforce would cause a production crisis in a wide range of field and orchatrd crops, 
seafood processing, sugar processing, forestry, livestock and the restaurant industry, to name a 
few. This would leave the United States and our State of Louisiana no alternative but to import 
many food products fi-om poorer countries that have surplus farm labor. This not acceptable and 
mu.st be stopped. 

8. The Louisiana economy relies heavily on agricultural production. In Louisiana, 
the H-2B program is a critical enabler in agricultural processing. In 2009, according to the U.S. 
Department of Labor, Louisiana ranked as the state with the fifth largest use of the H-2B 
program in the U.S. with 7,716 H-2B job positions certified statewide. 
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9. The H-2B program is important for the seafood industry, which includes crawfish, 
shrimp, crabs, oysters and catfish, because seafood processors traditionally cannot fill their 
temporary or seasonal job vacancies for seafood peelers with U.S. workers. Many of these 
businesses are located in rural areas that simply do not have sufficient populations to supply their 
extra workforce needs. Additionally, many who are willing to work and available want full time, 
year round jobs. Indeed, many of the jobs in those locales that are year round and lull time 
depend on the various food processors operations for their own jobs and business operations to 
be able to operate. Without temporary H-2B guest seasonal workers to peel seafood, Louisiana’s 
seafood processors would shut down, eliminating the primary market for our fishermen and 
farmers to sell their calch. As a result, cheaper foreign seafood would gain a stronger foothold in 
the U.S. market and our fishermen and farmers who produce and harvest crawfish, shrimp, crabs, 
oysters and catfish would be devastated and a key segment of the Louisiana economy would be 
crippled — lost to our economy. Once we lost the processors, we would not be able to depend on 
them operating in future years, and so losses because processors scale back or do not operate at 
all this season will have irreparable and bad repercussions now and in the future. 

10. Farmers need to have stable and competitive markets for their harvests. Many .rice 
farmers harvest crawfish from their rice paddies so that they have a dual erop from that land. The 
income from selling crawfish to processors is essential for the viability of many farms. 
Therefore, the jobs of the tractor drivers on those farms and the jobs of employees who provide 
the fuel, seedlings and other products and services needed to produce the rice and the crawfish 
on those farms are linked to our ability to have enough temporary workers at the processing 
facilities at the right time at wage rates that do not create chaos in their other employees’ wage 
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and benefit structures and that are reasonable in real world ways arc essential to the maintenance 
of both rice farming and crawfish farming operations. 

11. The number of currently pennitted seafood processors within the State is as 
follows: 


Crawfish 

49 

Shrimp 

78 

Crab 

24 

Oyster shucking plants 

30 

Oyster dealers/shippers 

48 

Fish 

35 

Alligator 

15 


1 2. We also have H-2B workers certified to operate sugar mill boilers, handle bagasse 
burning in the steam boilers, and maintain the equipment. While we grow sugar cane all year and 
start the next crop as soon as this year’s crop is harvested, most mills only operate about 100 
days, starting about October 1. This is an industry, along with some of our seafood processing, 
that is particularly hard hit by what the Department of Labor is going to do this year: the sugar 
mills and some of our seafood businesses that operate in the fall would not have suffered 
immediate effects from this new rule and wage setting methodology if it had been put into effect 
on January 1, 2012, instead of September 30. It is impossible to staff those mills fully with U.S. 
workers when the operating job is so short term, and as in other parts of our Louisiana industry, 
many jobs depend on the H-2B workers being available when they are needed and the employers 
being able to pay them wage rates that are plaimed for and that are not out of line with other jobs 
at the mills, including full time, year round jobs. If the sugar mills go down, there will he no 
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need for the U.S. workers who do have year round jobs handling maintenance and other off 
season jobs — or those who grow the cane. Without the sugar boilers in the sugar mills and other 
H-2B employees who work the mills, sugar mills would be unable to process or purchase our 
farmers’ sugar cane crop, thereby killing the entire sugarcane industry, Louisiana’s number one 
agronomic crop, which in 2010 was valued at SI billion. Moreover, thousands of other jobs that 
are dependent on sugarcane processing would be lost. There are many temporary, seasonal jobs 
that H-2Bs perform at the sugar mills, and it is fair to say that the mills would be unable to 
operate if they had to depend on being able to hire legal U.S, workers for the jobs in which H-2B 
visa workers are employed, 

13. The same can be said for landscapers who rely on H-2B workers for installing 
plants and shrubbery. Furthermore, without H-2B workers, our nursery crop producers would 
lose the primary market for selling nursery plants. 

14. The housing market is very poor and timber prices are low. Landowners owning 
forestland in Louisiana have seen income from limber investments shrink, costs rise, and mills 
close due to the poor economic conditions in the area and across the country. Most of the 
forestland in Louisiana is family owned and landowner income cannot justify paying more to 
manage their forest, and certainly not to reforest their timberlands after harvest, especially at 
higher wage rates that will be affecting tree planters’ costs this year. 

15. The lack of reforestation from planting improved seedlings from forest nurseries 
will have an immediate adverse effect from the absence of economic activity associated with 
replanting as scheduled and most desirable from a scheduling standpoint. It will also be a long- 
term effect on availability of future forest resources when the economy and housing turn around. 
Delaying planting this year even until just next season will necessarily mean that timber that 
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wouid be ready for harvest will require another year of growth. That is leaving an asset unused 
for a year even if planting can resume next year. 

16, With the loss of jobs already experienced by the forest industry because of the 
economy, any cost increases will worsen the situation. 

17, Landowners are also hearing from reforestation contractors that because of the 
uncertainty about the new wage guidelines and anticipated rise in costs, the contractors will not 
perform any service this season. So even if the landowner were willing to pay a higher price, the 
landowner may be unable to locate anyone to do the tree planting. The future of forestry is in 
jeopardy because of the new II-2B wage guidelines. 

1 8, Louisiana can ill afford a loss from the $3.1 billion dollars generated in the State 
from forestry each year or a loss in employment from one of Louisiana’s largest manufacturers. 

19, I have reviewed the “201 1 Louisiana Forestry Facts” that is attached as Exhibit 1 
to this Declaration. This one-page fact summary is published by the Louisiana Forestry 
Association and is based on data published by the Louisiana Department of Agriculture and 
Forestry and the LSU Ag Center, the Louisiana Department of Employment and Training, and 
data that is collected by the Association itself. Based on my knowledge of the importance of the 
forestry industry in the State in my role as Commissioner of Agriculture and Forestry, I believe 
the information in that summary is accurate and reflects the contributions of that industry to the 
economic well being of this State and to providing employment for the of citizens of this State. 

20, While the numbers of I-I-2B workers in absolute terms is very small in 
comparison to the whole agricultural workforce in this State, the contributions the H-2B workers 
make in maintaining our agricultural operations is essential. 




Page 7 of 8 



88 


I have read the foregoing and swear 
_day of September 2011. 
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2011 Louisiana Forestry Facts* 

published by the lAttisiana Koresny Aj^odation • wvwlaforesixy.com 
How much foiesdajxd does Louisians have? 

Forests cover H million acres, about ^0% of Louisiana's Und area, rtukuig ir the state's greatest single land use. Hlty-nine oF the sates (A 
parishes contain land capable of produdng sufHcienc timber to support foresi-mdmciy activities as well as provide habitat for wildlife, rccrc- 
arional opportunity, scenic beauty, and al! the other envitonmental benefire dmbcrlands provide. 

Who owns Louistaneb forestland? 

There arc 148 ,000 owners of Louisiana foresdand. Private non-indusuial landowners own 8W of the state’s forestland, forest products indus- 
tries own 1 0% and the public owns 9%- 
Ireea are LooUiana’a No. 1 crop. 

In 2010, forestry accounted for 57% of the total value of all plant eoinmoditics grown In Louisiana, ioduding cotton, fted grain crops, fruit, 
so^-hcatrs, suraicane, ai^d others. When you look ar total value ofLouisiana pmc and animal commodities — beef milk, poultry plus form 
wildlife and fislieries— forestry contributes 3 1% of the value of Louisiana’s agricultural commodities. Timber is manufactured by local mills 
throughout Louisiana into building materials, a variety of paper products and numerous other products used in dally ilfo. 

Do we put the trees back? 

Louisiana landowners (tndustcid and. non-industrial) reforest the land each year with over 128 million seedlings, an avera« of 41 0,000 tress 
per day (six-day wedO* at least 29 trees for each Louisiana citizen (official 2000 census shows a state population of ^458,876). 

VTbat is the economic value of forestry to Louisiana? 

The impact of forestry and forest-products irvdustries on out economy in 2010 was $3.1 billion up from $2.5 billion in 2009 and (ess chan 
$3-3 billion in 2008, Other recent figures were $4.22 bilUno in 2007, $5.3 hillior in 2004,$3.7 billion in 2003 and 13.8 billion ii'. 2002. 
In 1998 it hit a high of $5.4 billion and in 1997 it was $5.3 billion. 

How much timber does Louisuina harvest? 

In 2010, 811.9 million boaxrl feet ofsawtienber anti 6.3 milUon cords of wood were harvested compared to 710 naillion board foet of saw- 
timber aixd 6.1 miUion cords of wood In 2009. Oiher recent figures w'crc 908 million board ftet of.tawtimber and 6.6 million cords ofwood 
in 2008, 1 .2 billion board feci of .tawiimbcr and 6.5 coElion cords ofwood in 2007, 1 .4 billion board feet Dfnwtimber and 7 million cords 
of wood in 2006 and 1.2 billion hoard feet of .tawumbe.r and 6.5 million cords of wood harvested in 2005. Other recent data includes ; 
2004 1.2 billion bf of sawcimber 6.3 million cords ofwood 2002 1.2 billion bf ofsaweimber 6.3 million cords 

2003 1 J billion bf ofsawtimber 6.8 million cords 2001 1.2 billion bf of.«wtiinbcr 5.8 million wnhi 

What is landowner income &oio forestry^ 

Louisiana forest landowners received $396.8 million in 2010 compared to $338.9 .TiilUon in 2009. It was $471.2 million in 200S, $558 
million in 2007 and $669 miliinn In 2006, $582 million in 2005. $593 million in 2004 and $605 million In 2003. Other totals in recent 
years were: 

2002 $573 million 2001 $519 million 

2000 $655 million 1999 $680 million 

1998 $744 million 1997 $610.3 million 

How much do woods workers earn foom timber? 

Louisiana timber conmetone and cbeir employees earned $426.6 million in 2010 compared to $381.4 nullion In 2009. In 2008, the figure 
was $487^9 million. This was down fcora $534 minion in 2007. Tlxq^ were paid $592 million in 2006. In 2005, they made $519 million. 


Other figures 

Include: 



2004 

$441.7 milUou 

2001 

$373 million 

2003 

$349 millioft 

2000 

$404 rniUion 

2002 

$423 million. 

1999 

$397 million 


It is estimated char each loaded log truck nays (he equivalent of $835 in local, state and federal taxes. 

How many Louislaiu industries depend mrectly on fbtests? 

Loutriaiu's fotesu support some 1 80 primary wood-uting indusuies (such as sawmills and paper mills) located throughout the state and 750 
secondary wood-using industries Oacludlng furniture nunufacturere, cabinet makers, iniUwoi k plants and orhers that use the products pro- 
duced by primary wood-using in<hrscrics}. 

How many people do LouUian^s forest indiutrics employ? 

Forest industries arc the second largest manufoauring employer in Louisiana, providing about 12,694 jobs (2nd Qu 10) compared to 15,924 
in 2008. This overall employnxent figure has declined from 25.802 in 2000 due to the closure of several mills, ^cral mills have closed in 
the last year due to the slump in home soles. Li addition, an estimated 8,000 people are employed in the harvesting and transportation of 
timber. 

How much (fo Louialnofl citlieiu eun from foresl-produets loaciifiicturjng |ob<? 

^Kforkers employed Id forest products manufacturing earned $670.8 million in 2010 down fiom$680 million in 2009. The figure was $774.8 
million in 2008. This compares co $864 million in 2007 and $900 million in 2^06. Ocher recent totals were: $894.4 million in 2005: $354 
million in wages in 2004: $800 miliion lit 2003; $833 tniiUon in 200Z:$840 million in 200} . TTie highest year in recent records was $927 
million in 1998. 

State and local govenunettts benefit direedy frooi timber revenue!. 

Severance taxes mm timber sales totaled $13.6 miliion In 2010 up from $12.6 ralliion in 2009. Severance taxes paid in 2008 wcre$l4.6 
million and in 2007 were $16 (uilllon . In 2006 the scvciance tax was $19.6 million, $15.9 miliinn in 2005, $15.1 million in 2004 and 
$17.5 million in 2003. The 2003 figure was up from $16,4 million in 2002. In 2001. severance tax was $18.6 million and in 2000 sever- 
ance taxes amounred to $18.6 mUlIoti. Severance taxes were $20.8 million in 1999, an increise from $18.5 million in 1998, $16.8 iniDion 
in 1997 and $16.6 million received in 1996. Parities where the cirobcc was groan reedved 75% of the monies; the states general fond 
received the remairung 25% wida a portion of die funds allotted to landowner cost share help for replanting- 
Looisiana’s forc^ moustries are here for the long term. 

Forest-producCsIndustrics invested almost $1 billion in new equipment and plants in Lotiistaua during cheiast 20 years, rcinforelng the long- 
term sttengch of forestry in our economy. 

*S«UctM LouliLuia Forestry AnocUUoa, LonltUoa Dspt. of Afrieoliuic and Rxestr^s 1.5U AgCeutec and ifce Louislsus Departosnt of aad^audng. 

For mote iaFnmailori, eoU thcLouhknaFofettiy AuocbitiaD at (318) 443-25^. Publlrlted Match, 2011. 

EXHIBIT 1 TO DECLARATION OF MICHAEL STRAIN, D.V.M. ) 
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We have had several issues in the past with the various governmental agencies. 

Example #1 For instance^ we had one H2B employer that we submitted a 9141 
request for wage determination, DOL had a question, toid us they had requested 
information via email {request was never received in our office). DOL voided the 
PWD and employer had to restart the process again from the very beginning 
causing many delays and potentially being capped out. 

Example #2 We know of one employer who has a seafood processing plant that 
specializes in the processing of wild alligator, which is the month of September in 
Louisiana yearly. Normally his work visa is from very late August through late 
September, this season he was asking for the following dates of 8/19/201S - 
9/26/2015 for 15 workers. For this 2015 alligator season he is OUT before even 
beinE allowed to begin the process according to regulation. He cannot begin to 
open a job order or advertise until 120 days prior to his start date which would be 
no earlier than the weekend of April 25, 2015. The cap was reached on March 26, 
2015. (a month prior than his being able to even begin the recruitment process). 
This small Louisiana business will not even have a chance of obtaining a work visa 
as no more H2B visas will be allotted until October 1, 2015. This employer has 
workers who have been coming in excess of 10 years to process alligators. He is 
unable to find a local workforce that is willing to work this very short, seasonal 
processing time frame. The H2B program allowed him to have a reliable 
workforce and to keep his American workers employed as well, THIS proeram is 
very unfair In the manner that the H2B work visas are being distributed. The 
above are just two examples that have happened recently, however, we 
personally know of several different similar situations. 
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Level i (entry) wage rates are assigned to job offers for beginning level employees who 


A' 

7 


have only a basic understanding of the occupation. These employees perform routine 
tasks that require limited, if any, exercise of Judgment. The tasks provide experience 
and familiarization with the employer’s methods, practices, and programs. The 
V employees may perform higher level work for training and developmental purposes. 

'^1 These employees work under dose supervision and receive specific instructions on 

required tasks and results expected. Their work is closely monitored and reviewed for"^ 
accuracy. Statements that the job offer Is for a research fellow, a worker in training, or 
an internship are indicators that a Level I wage should be considered. 

Level ii (qualified) wage rates are assigned to job offers for qualified employees who 
have attained, either through education or experience, a good understanding of the 
occupation. They perform moderately complex tasks that require limited judgment. ^ 
JBi to l aatiaLthe job request war,-^pj.^ ^ || h.. , ^ 

P=* jmuiLemgi;itM^SiiL^ c.alioa arid/or expeiience that are generally required as 
descnbea in the 0*NET Job Zones. 

Lsvai ill (experienced) wage rates are assigned to job offers for experienced ^ 

employees who have a sound understanding of the occupation and have attained, 
either through education or experience, special skills or knowledge. They perform tasks 
that require exercising judgment and may coordinate the activities of other staff. They 
may have supervisory authority over those staff, A requirement for vears of experience 
or educational degrees that are at the higher range s indicated'Jn tHe7yhiP‘t''!i'nh'''7'n'ne'a^ 
would be IriSlbators’that a Level' 111 wage sKbuB be considered. 

Frequently, keywords in the job title can be used as indicators that an employer's job 
offer is for an experienced worker. Words such as 'lead' (lead analyst), 'senior' (senior 
programmer), ‘head’ (head nurse), ‘chief (aevv chief), or 'journeyman' Oourneyman 
plumber) would be indicators that a Level III wage should be considered. 

Laval IV (fully competent) wage rates are assigned to job offers for competent 
employees who have sufficient experience in the occupation to plan and conduct work 
requiring judgment and the independent evaluation, selection, modification, and 
application of standard procedures and techniques. Such employees use advanced 
skills and diversified knowledge to solve unusual and complex problems. These 
employees receive only technical guidance and their work is reviewed only for 
application of sound judgment and effectiveness in meeting the establishment’s 
procedures and expectations. They generally have management and/or supervisory 
responsibilities. 
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2. Process for Determining Wage Level 

The NFWHC shall use 0*NET information to identify the tasks, work activities 
knowledge, and skills generally required for performance in an occupation A ' 
comparison between the particulars of the employer's job offer to the requirements for 
similar (0*NET) occupations shall be used to determine the appropriate wage level It 
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Wage Library FLC Wage Results New Quick Search New Search Wizard 
Quick Search 

Search Wizard You selected the All Industries database for 7/2014 - 6/2015, 


Your search returned the following: Print Format 


Case Disclosure 
Data Archive 
HIB Data 
H2A Data 
H2B Data 
Perm Data 

Also available: 

File Archive 

Skii! Level 
Explanation 


Ares Cede: 

Area Title: 

OES/SOC Code: 
OSS/SOC Titie; 
Geeievei: 

Level 1 Wage; 

Level 2 Wage; 

Level 3 Wage: 

/ L£i£QL 4_WEgaL 
^ l^ean Wage (M-2S): 


291S0 
Lafayette, LA MSA 
53-7064 

Packers and Packagers, Hand 
1 

$8-02 hour - $16,682 year 
$8.67 hour - $18,034 year 
$9.32 hour - $19,386 Year<^— 
$9.97 hou r - $20,738 year ^ 
$9.32 ho^ $19,386 year 


h\ 

— ■ Lo-.'- 


I V-s ' 


This wage applies to the following 0*Net occupations; 
S3-7C64.QQ Packers and Packagers, K&nd 


SVP Explanation 

FLC Wage Data 
updated 
July 2014 


Pack or package by- hand a wide variety of products and materials. 

0*Net”* JobZone: 2 

Education & Training Code; No Level Set 

For Information on determining the proper occupation and wage level see the new 
Prevailing Wage Guidance on the Skill Level page. 


The prevailing wage must be at, or above the federal or state or local minimum wage. 
Job Zones updated whichever is higher. The federal minimum wage is $7, 25/hr effective July 24, 2009. 
July 1, 2014 
See change 
history 


I 


Technical Support 
&, Help FAQ page. 


The Foreign Labor Certification Data Center is developed and maintained by the State of Utah under 
contract with the US Deiiarcinent of Lobor, Office of Foreign ubor Certiflcfttlon, 
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Data CeiHer 

Ubrary 


Wage Library FLC Wags Rasuils Wew Quick Search New Search Wizard 
Quick Search 

Search Wizard You selected the Al! Industries database for 7/2014 - 6/2015. 


Case Disclosure 
Data Archive 
HIB Data 
H2A Data 
H2B Data 
Perm Data 


Also available; 
Fife Archive 

Skill Level 
Expiaiiation 


Your search returned the following: Print Format 




Aree Coda; 

Arsa Title; 

OES/SOC Code: 
OES/SOC Title; 
tsQoLeve!: 

Level 1 Wage: 

Level 2 Wege; 

Level 3 Wage; 

Level 4 Wage: 

Mean Wags (H-2B);/ 


This wage applies to the following O'Net occupations; 
5£>3022.00 Meat, Peuitrv, and Fish Cutters and Trimmers 


2200004 
New Iberia nonmetropoHtan area 
51-3022 

Meat, Poultry, and Fish Cutters and Trimmers 


$8.07 hour - $16,786 year 
$8.82 hour - $18,346 year 
$9.57 hour - $19,906 year < 
hou r - $21,466 year 




SVP Explanation 

FLC Wage Data 
updated 
July 1, 2014 


Use hand or hand toc^s to perform routine cutting and trimming of meat, 
poultry, and seafood. 

O'Net’*^ JobZons: I 

Education 8i Training Code: No Level Set 

For information on determining the proper occupation and wage level see the new 
Prevaliing Wage Guidance on the Skill Level page. 


Job Zones updated prevailing wage must be at, or above the federal or state or local minimum wage, 

July 1, 2014 whichever i$ higher. The federal minimum wage is $7, 25/hr effective July 24, 2009, 

See change 
history 



Technical Support 
& Help FAQ page, 


The Foreign Labor Certification Data Center is developed and maintained by the State of Utah under 
contract with the U5 Oepaitment of Labor, Office of Foreign Labor Certification, 


L 

L 
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FLCDataCenter.com 


Page 1 of 1 


'r*. 


labsr CerMca^n Data Center 
Online Wage Library , wm.flcdaatenter. 





Wage Library FLC Wage Results New Quick Search New Search Wizard 
Quick Search 

Search Wizard You selected the All Industries database for 7/2014 - 6/2015, 


Case Disclosure 
Data Archive 
HIB Data 
H2A Data 
H2B Data 
Perm Data 


Also avaiiable; 
File Archive 

Skill Level 
Explanation 


Your search returned the following: Print Format 


Area Coda: 

Ares Title: 

OES/SOC Code: 
CES/SOC Title: 

Geo Levs!; 

Levs! 1 Wsge: 

Level 2 Wege; 
^®veS 3 Wage: 

Level 4 Wage: 
f^ean Wage {K-2B); 


29340 
Lake Charles, LA MSA 
53-7062 

Laborers and Freight, Stock, and Materia! Movers, Hand 
1 

$8.35 hour - $17,368 year 

$10.08 hour - $20,966 year Ow-' - 

$11.81 hour - $24,565 ysar ’ 

^3.54 hou r - $28,163 year 
?Tr.81 $24,565 year 




This wage applies to the following 0*Net occupations: 

53-7062.00 Laborers snd Freight, Stock, and Material Movers, Hand 


SVP Explanation 

F.LC Wage Data 
updated 
July 1, 2014 


Manually move freight, stock, or other materials or perform other general 
labor. Includes all manual laborers not elsewhere classified. 

O^Net'** JobZone: 2 

Education & Training Code: No Level Set 

For information on determining the proper occupation and wage level see the new 
Prevailing Wage Guidance on the Skii! Level page. 


Job Zones updated prevailing wage must be at. or above the federal or state or local minimum wage, 

July 1, 2014 whichever is higher. The federal mir^imum wage is $7. 25/hr effective July 24 2009 

See change 
history 


Technical Support 
& Help FAQ page. 


The Foreign labor Certification Data Center is devetoped and maintaiPied by the State of Utah under 
contract with the US PeDdrtne.''l of ubor, Office of Foreign Labor Certification. 



/ 




or' 



hap://w«-vv,ficJaia>;en!er.coni/OesOuickResults,aspx?code=51-3022&area-29180&vear-l.,. l/S6/20i; 
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ET OnLine 


Summary Report for: 

S1"3022,00 - Poultry, snd Fish Cutters and Tnitimers 


Uiixjalecl 2010 


Use hand or hand tools to perform routine cutting and trimming of meat, poultry, and seafood. 
Sample of reported Job lilies: Meat Cutter. Trimmer, Deboner. Wing Scorer, Breast Trimmer 


View report:., 


Summary 


Details 


Custom 


Tas^s 1 Tools £ Technoiogy j Knowledge j Shiiis } Abilities | Work Acfivitiss 1 WorK Context | Job Zone | Edij&ation | inler&sts j Work 
•Styles j Work Values j Related OccupatiDns | Wages & ErPDtovment | Job Qpeninos J Additional Information 


Tasks 


• Use knives, cleavers, meat saws, bandsaws, or other equipment to perform meat cutting and trimming. 

• Clean, trim, slice, and section carcasses for future processing, 

• Cut and trim meat to prepare for packing. 

• Remove parts, such as skin, feathers, scales or bones, from carcass. 

• Inspect meat products for defects, bruises or blemishes and remove them along with any excess fat. 

• Produce hamburger meat and meat trimmings. 

• Process primal parts into cuts that are ready for retail use. 

• Obtain and distribute specified meat or carcass. 

• Separate meats and byproducts into specified containers and seal containers, 

• Weigh meats and tag containers for weight and contents. 

back to too 

Tools ^ Technoiogy 

Tools used ir^ this occupation: 

Commercial us® cutlery — Boning knives, Butcher knives; Meat cleavers; Meat tenderizing tools 
Cutting machinery — Dehnding machines; Meat saws; Meat-cutting bandsaws; Shredding machines 
Dicing machinery — Cubing machines 
Fililng mschlnery — Needle machines 

Forming machine — Hamburger patty makers. Pressing machines 
Staple guns — Pneumatic staple guns 

Technology used in this occupation: 

Data base user interface and query software — Data entry software 
Internet browser software — Web browser efOftware 
Inventory msnagemant software — Meat inventory software 


l:ttp:/Avv\vv.onctoniine.org/link/suinmar>V51-3022.00 


1/16/2015 
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Pomt of sale POS software — Sales software 
bacH to top 

Knowledge 


Production and Processing — Knowledge of raw materials, production processes, quality control, costs, 
and other techniques for maximizing the effective manufecture and distribution of goods. 

Food Production — Knowledge of techniques and equipment for planting, growing, and harvesting food 
products (both plant and animal) for consumption, including storage/handiing techniques, 

back to top 

Skills 

Active Listening — Giving full attention to what other people are saying, taking time to understand the 
points being made, asking questions as appropriate, and not interrupting at inappropriate times. 

Coordination — Adjusting actions in relation to others' actions. 

Critical Thinking — Using logic and reasoning to identify the strengths and weaknesses of alternative 
solutions, conclusions or approaches to problems. 

IV^onitodng — Monitoring/Assessing performance of yourself, other individuals, or organizations to make 
improvements or take corrective action. 

Speaking — Talking to others to convey information effectively, 
backtc top 

AbHiti&s 

Problem SensiSivISy — The ability to tell when something is wrong or is likely to go wrong., It does not 
involve solving the problem, only recognizing there is a problem. 

Arm-Hand Steadiness — The ability to keep your hand and arm steady while moving your arm or while 
holding your arm and hand in one position. 

Il^anuai Dexterity — The ability to quickly move your hand, your hand together with your arm, or your two 
hands to grasp, manipulate, or assemble objects. 

Orai Comprehension — The ability to listen to and understand information and ideas presented through 
spoken words and sentences. 

Oral Expression — The ability to communicate information and ideas in speaking so others wiii understand. 

Finger Dexterity — The abilihy to make precisely coordinated movements of the fingers of one or both hands 
to grasp, manipulate, or assemble very small objects. 

Information Ordering — The ability to arrange things or actions in a certain order or pattern according to a 
specific rule or set of rules (e.g., patterns of numbers, letters, words, pictures, mathematical operations). 

Near Vision — The ability to see details at close range (within a few feet of the observer). 

Speech Clarity — The ability to speak clearly so others can understand you. 

Speech Recognition — The ability to identify and understand the speech of another person. 

back to top 

Work Actwitiss 


http‘..','ww\v.oiietonline.org/link./.<;ummar>'/51-3022.00 


1/16/2015 
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Nandimg and Moving Objects — Using hands and arms in handling, installing, positioning, and moving 
materials, and manipulating things. 

Performing General Physical Activities — Performing physical activities that require considerable use of 
yourarms and legs and moving your whole body, such as climbing, lifting, balancing, walking, stooping, and 
handling of materials, 

Training and Teaching Others — identifying the educational needs of others, developing formal 
educational or training programs or classes, and teaching or instructing others. 

to top 

Nork Context 

Spend Time Standing — 37% responded “Contin jally or almost conliniially." 

Spend Time Using Your Harsds So Handle, Control, or Feel Objects, Tools, or Controls ■ 60% 
responded "Continually or almost continually." 

Wear Common Protective or Safety Equipment such as Safety Shoes, Glasses, Gloves, Hearing 
Frotectlorr, Hard Hats, or Life Jackets — 76% responded "Every day." 

Physical Proximity — 56% responded “Moderately close (at arm's length)." 

Contact With Others — 60% responded “Constant contact with others." 

Indoors, EnvironmeirtEily Controlled — 70% responded "Every day." 

Face-to-Faoe Discussions — 49% responded "Every day." 

Responsibility for Outcomes and Results — 36% responded ‘ High responsibility. 

Tima Pressure — 61 % responded "Every day," 

Responsible for Others' Health and Safety — 38% responded "High responsibility." 
back to >0D 

Job Zone 


Title Job Zone One: Little or No Preparation Needed 
Education Some of these occupations may require a high school diploma or GED certificate. 

Ralaiad Experience Little or no previous work-related skill, knowledge, or experience is needed for these 
occupations. For example, a person can become a waiter or waitress even if tie/she 
has never worked before 

Job Training Employees in these occupations need anywhere from a few days to a few months of 
training. Usually, an experienced worker could show you how to do the job. 


JoSsZone These occupations involve foiiowing instructions and helping others. Examples include 
examples taxi drivers, amusement and recreation attendants, counter and rental clerks, nonfarm 
animat caretakers, continuous mining machine operators, and waiters/waitresses. 


SVP Range (Below 4.0) 


Education 


Pnreantage of 

Roapondents Education Level Racjiilred 


http / 


w.i)iieionHnc.orK/link/sumniarv/51-3022.00 


1 / 16/2015 
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Less than high school diploma 
High school diploma or equivalent .f 

interests 

interest code: R 

Reai^sSic — ' Realistic occupations frequently involve work activities that include practical, hands-on problems 
and solutions They often deal with plants, animals, and real-world materials like wood, tools, and machinery. 
Many of the occupations require working outside, and do not involve a lot of papework or wori<lno closely 
v^ith others, y y 

back to tPD 

Work Styles 


bacUA ton 


Dspat^dabiOty — Job requires being reiiabie, responsible, and dependable, and fulfilling obligations. 

Attention to Detail — Job requires being careful about detail and thorough in completing work tasks. 

Concfim for Others — Job requires being sensitive to others' needs and feelings and being understanding 
and helpful on the job. 

Cooperation — Job requires being pleasant with others on the job and displaying a good-natured, 
cooperative attitude. 

Self Control — Job requires maintaining composure, keeping emotions in check, oontroiiing anger, and 
avoiding aggressive behavior, even in very difficult situations, 

Adaptability/Flexibllity — Job requires being open to change (positive or negative) and to considerable 
variety in the workplace. 

Integrity — Job requires being honest and ethical. 

Stress Tolerance - Job requires accepting criticism and dealing calmly and effectively with high stress 

situations. 

Persistence — Job requires persistence in the face of obstacles. 

Achlevsment/Effoil — Job requires establishing and maintaining personally challenging achievement goals 
and exerting effort toward mastering tasks, 

back io lop 

Work Values 

Support — Occupations that satisfy this work value offer supportive management that stands behind 
employees. Corresponding needs are Company Policies. Supervision; Human Relations and Supervision: 
Technical. 

Relationships — Occupations that satisfy this work value allow employees to provide service to others and 
work with co-workers in a friendly non-competitive environment. Corresponding needs are Co-workers, Moral 
Values and Social Service. 

y^orklng Conditions — Occupations that satisfy this work value offer job security and good working 
conditions. Corresponding needs are Activity, Compensation, Independence, Security, Variety and Working 
Conditions. 

back to ios 


httpi/Avw\v,oneioiiliiic.oi’u/lirik/summai'\'/51-‘3022.00 


1 / 1 6 / 20 1 . n 
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Related Occupations 


35-2011.00 

35-2014.00 

35-2015,00 

35-2021-00 

35-3021.00 

35-3041.00 

35-9011,00 

35-9021.00 


Cooks, Fast Food 
Cooks, Restaurant O 
Cooks, Short Order 

Food Preparation Workers aright Oirtfook 

Combined Food Preoafation and Serving Workers, tnciudina Fast Food 
Food Servers. Nonrestaurant o 

Dining Room and Cafeteria Attendants and Bartender Helpers o 
Dishwashers o 


51-3021,00 Butchers and Meat Cutters 
51-3023.00 Slaughterers and Meat Packers 


Wages Si Employment Trends 

[Median wages (2013) $11.12 hourly, $23,120 annual 
State wages sau^Lfo j 

Employment (2012) 163,000 employees 
Projected growth (2012-2022) o Slower than average (3% to 7%) 

Projected Job openings (2012- 49.000 
2022 ) 

State trends \ J 

Top industries (2012) Manufacturing 
Retail Trade 

Source: Bureau of Labor Statistics 2013 waae data IS and 2012-2022 employmen t projections il?. "Profected growth" represents the estirnated 
change in total employment over the projections period (2012-2022). ”Pfojecte<J job openings" represent openings due to growth and replacement, 

back to top 

Job Openings on 4hs Web 

- Find Jobs . ^ Jot) DanfiS , 


Sources of Additional information 

Dssciaimar; Sources are listed to provide additional information on related jobs, speciaities, and/or industries. 
Links to non-DOL Internet sites are provided for your convenience and do not constitute an endorsement. 

• Slauahterefs. Meal Packers, and Meat. Poultry, and Kish Cutters and Trimmers ft.. Bureau of Labor 
Statistics, U.S, Department of Labor, Occupational Outlook Handbook. 2014-15 Edition. 


!iu|i://wv,w,oisokiuliiie.oig/link/3umniary/S 1-3022.00 


1/16,/201S 



Wage Library 
Quick Search 
Search Wizard 


FLC Wage Results New Quick Search New Searcn Wizara 


Case Disclosure 
Data Archive 
HIB Data 
H2A Data 
H2S Data 
Perm Data 

Also available; 

File Archive 

Skill Level 
Explanation 

SVP Explanation 

FLC Wage Data 
updated 
July I, 201A 

Job Zones updated 
July 1, 20M 
See change 
history 


You selected the All Industries database for 7/2014 - 6/2C15. 

Your search returned the follov^ing: Print Format 
Aras Coda; 29160 

Area Title; Lafayette, LA MSA 

OES/SOC Code: 53-7062 

0ES/50C Title: Laborers and Freight, Stock, and Material Movers, Hand 

GsoLevel: 1 

Level 1 Wage: $8.56 hour - $17,805 year 

Level 2 Wage; $10.46 hour - $21,757 year 

Leva! 3 Wage; $12.35 hour - $25,688 year 

Level 4 Wage: $14.25 hou r - $29,640 year 

Mean Wage $12^5 hou?>^25,6S8 year 

This svage applies to tneToilowing 0*Net occupations: 

53-7062.00 Laborers and Freight, Stock, and Materjaf Movers, Hand 

Manually move freight, stock, or other materials or perform other general 
labor, includes all manual laborers not elsewhere classified. 

O^Nef" JobZone: 2 

Education & Tra>ning Code; No Level Set 

For information on determining the proper occupation and wage level see the new 
Prevailing Wage Guidance on the Skill Level page. 

The prevailing wage must be at, or above the federal or state or local minimum wage, 
whichever Is higher. The federal minimum wage is $7. 25/hr effective July 24, 2009, 


Technical Support 
& Help FAQ page. 



\d maintained by the State of Utah under 
• of Foreign Labor Certification. 


hnp://'wwvv.flcdatacenter.coiu'OesOuickResults.asDX?code=53-7062&area-291SO&year=L.. l/i6/20l5 
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Line 


Summary Report for: 

S3-7Q62.0O - Laborers and Freight, Stock, and Material Movers, Hsnd 


Updated 2013 

f/ gs’sesi 


Manually move freight, stock, or other matenais or perform other genera! labor. Includes all manual laborers 
not elsewhere classified. 


Sample of repotted Job titles: Dock Worker, Laborer. Line Tender. Loader, Material Handler, Merchandise 
Pickup/Receiving Associate, Receiver, Receiving Associate, Shipping and Receiving Materials Handler, 
Warehouse Worker 


View report: 


Summary 


Details 


Custom 


i Tools & Technology | Knowledge j SKills j AblBties | Work Activities ] Work Context | Job Zone [ Educatipn | Credentials j 
Inleresis | Work Styles | Work Values j Related Occupations j Wages & Efnclovment J Job Openings | Additional informat ion 


Tssks 


• Move freight, stock, or other materials to and from storage or production areas, loading docks, delivery 
vehicles, ships, or containers, by hand or using trucks, tractors, or other equipment. 

“ Sort cargo before loading and unloading. 

“ Attach identifying tags to containers or mark them with identifying information. 

• Read work orders or receive orai instructions to determine work assignments or material or equ ipment 
needs. 

" Stack cargo in locations such as transit sheds or in holds of ships as directed, using pallets or cargo 
boards. 

• Record numbers of units handled or moved, using daily production sheets or work tickets. 

• Install protective devices, such as bracing, padding, or strapping, to prevent shifting or damage to items 
being transported, 

» Direct spouts and position receptacles, such as bins, carts, or containers so they can be loaded, 

• Attach slings, hooks, or other devices to lift cargo and guide loads 

• Maintain equipment storage areas to ensure that inventory is protected. 
back to loo 

Tools & Technology 
Tools used in this occupation: 

Forklifts — Lift trucks 
Hammers — Ciaw hanmers 
Hoists — Power hoists 

Pafist trucks — Pallet jacks; Pallet transport trucks 
Track cranes — Overhead cranes 
Wrapping machinery — Banding machines 


inip:/V'.vvvvv.onexonlmc.ore/link/summarv/53“7062.00 
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Technology used in this occupation; 

Oats base user Interface and query software — Data entry software 
IndystrisI control software — Machine control software 
inventory management software — Inventory tracking software 
Spreadsheet software 
back to ton 

Knowledge 

No knowledge met the minrmym score, 

back lo top 

Skills 

No skills met the minimum score. 

Abilities 


Static Strength ~ The ability to exert maximum muscle force to lift. push. puH, or carry objects, 

Coordination — The ability to coordinate two or more limbs (for example, two arms, two legs, or 
one leg and one arm) while sitting, standing, or lying down. It does not involve performing the activities while 
the whole body is In motion. 

Trunk Strength — The ability to use your abdominal and lower back muscles to support part of the body 
repeatedly or continuously over time without 'giving out' or fatiguing. 

Control Precision — The ability to quickly and repeatedly adjust the controls of a machine or a vehicle to 
exact positions. 

R/lanuai Dexterity ~ The ability to quickly move your hand, your hand together with your arm, or your two 
hands to grasp, manipulate, or assemble objects. 

Near Vision — The ability to see details at close range {within a few feet of the observer). 

Oral Comprehension — The ability to listen to and understand information and ideas presented through 
spoken words and sentences, 

Sfamlna — The ability to exert yourself physically over long periods of time without getting winded or out of 
breath. 

Deductive Reasoning — The ability to apply general rules to specific problems to produce answers that 
make sense. 

Dynamic Strength — The ability to exert muscle force repeatedly or continuously over time. This involves 
muscular endurance and resistance to muscle fatigue. 

back io top 


Work Activltiss 

Performing General Physical Activities — Performing physical activities that require considerable use of 
your arms and legs and moving your whole body, such as climbing, lifting, balancing, walking, stooping, afid 
handling of materials. 


hup. I ‘ 


w.onefuniine.orti/liriL'summarv/53-7062.00 


l/1o/,t(nh 
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Handling and Moving Objects — Using hands and arms in handling, installing, positioning, and moving 
materials, and manipulating things. 

Idantifying Objects, Actions, and Events — identifying Information by categorizing, estimating, recognizing 
differences or similarities, and detecting changes in circumstances or events. 

Controiling Machines and Processes — Using either control mechanisms or direct physical activity to 
operate machines or processes (not including computers or vehicles). 

Operating Vehicles, Mechanized Devices, or Equipment — Running, maneuvering, navigating, or driving 
vehicles or mechanized equipment, such as forklifts, passenger vehicles, aircraft, or water craft. 

Establishing and Maintaming Interpersonai Relationships — Developing constructive and cooperative 
working relationships with others, and maintaining them over time. 

Evaluating Iriformation to Determine Compliance wrth Standards — Using relevant information and 
individual judgment to determine whether events or processes comply with laws, regulations, or standards. 

Communicating with Supervisors, Peers, or Subordinates — Providing information to supervisors, co- 
workers, and subordinates by telephone, in written form, e-mail, or in person. 

Getting Infcrmatiors — Observing, receiving, and otherwise obtaining information from all relevant sources. 

Making Decisions and Solving Problems — Analyzing information and evaluating results to choose the 
best solution and solve problems. 

3act< to !qo 

Work Context 

Face-to-Faoe Discussions — 93% responded "Every day." 

Work With Work Group or Team — 71% responded "Extremely important." 

Spend Time Using Your Hands to Handle, Control, or Feel Objects, Tools, or Controls — 55% 
responded “Continually or almost continually." 

Wear Common Protective or Safety Equipment such as Safety Shoes, Glasses, Gloves, Hearing 
Protection, Hard Hats, or Life Jackets — 87% responded “Every day. 

Time Pressure — 72% responded "Every day." 

Frequency of Decision Making — 71% responded “Every day," 
indoors, Environmentally Controlled — 81% responded "Every day." 
importance of Being Exact or Accurate — 29% responded “Extremely important. 

In an Open Vehicle or Equipment — 75% responded “Every day." 

ContBcS With Others — 68% responded “Constant contact with others.* 

back to top 

Job Zone 


Title Job Zone Two; Some Preparation Needed 
Education These occupations usually require a high school diploma. 

Related Experlancs Some previous work-related skill, knowledge, or experience is usually needed. For 
example, a teller would benefit from experience working directly with the public. 

Job Trsining Employees in these occupations need anywhere from a few months to one year of 
woiking witii experienced employees. A lecognized apprenticeship program may Be 
associated with these occupations. 


,1 w v\ w.oiie<oniine,orK/iink/'JummarY/53-7062.00 
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Job Zone These occupations often involve using your knowledge and skills to help others. 
Ejcamples Examples include sheet metal vwrkers, forest fire fighters, customer service 
representatives, physical therapist aides, salespersons (retail), and tellers, 

SVP Range (4.0 to < 6,0) 

back to ton 

Education 


Psrcentags of 

Respondents Education Lovel Required 


back io tog 

Credsr^tlals 


High school diploma or equivalent f: 
Less than high school diploma 
Some college, no degree 


,^„.-f?Fin<JU<enscy J 


back to iop 

Interests 

Interest code: R 

Realistic — Realistic occupations frequently involve work activities that include practical, hands-on problems 
and solutions, They often deal with plants, animals, and real-world materials like wood, tools, and machinery. 
Many of the occupations require working outside, and do not involve a lot of paperwork or working closely 
with others. 

back to loo 


Work Styles 

Dependability — Job requires being reliable, responsible, and dependable, and fulfilling obligations. 

Stress TcJerance — Job requires accepting criticism and dealing caimiy and effectiveiy with high stress 
situations. 

AchlsvementyEffOit — Job requires estabJishing and maintaining personally challenging achievement goals 
and exerting effort toward mastering tasks. 

Integrity — Job requires being honest and ethical. 

Attention to Detail — Job requires being careful about detail and thorough in completing work tasks. 

Cooperation — - Job requires being pleasant with others on the Job and displaying a good-natured, 
cooperative attitude. 

Adaptability/FleKibility — Job requires being open to change (positive or negative) and to considerable 
variety in the workplace. 

Seif Control — Job requires maintaining composure, keeping emoOons in check, controlling anger, and 
avoiding aggressive behavior, even in very difficult situations. 


!;tt[^.7vvvv\v.orxCionlinc.org./lHik/'suviiinary/53-7062.00 


1/16/201 
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Initiative — Job requires a willingness to taka on responsibilities and challenges. 
Persistence — Job requires persistence in the face of obstacles. 


Work Values 

Refstionships — Occupations that satisfy this work value allow employees to provide service to others and 
work with co-workers in a friendly non-competitive environment Corresponding needs are Co-workers, Moral 
Values and Social Service. 

Support — Occupations that satisfy this work value offer supportive management that stands behind 
employees. Corresponding needs are Company Policies. Supervision: Human Relations and Supervision; 
Technicai, 

Working Conditions — Occupations that satisfy this work value offer job security and good working 
conditions. Corresponding needs are Activity, Compensation. Independence, Security, Variety and Working 
Conditions. 

bacH to top 


Reiatsd Occupations 


43 - 5041,00 

47 - 2151,00 

47 - 2171,00 

47 - 4031.00 

47 - 4061.00 

51 - 6113.00 

51 - 7041,00 

51 - 9111,00 

51 - 9195,07 

53 - 7051,00 


Meter Readers. Utilities 
Pipelavers 

Reinforcing Iron and Rebar Workers o 
Fence Erectors Bright Outlook 

Rail-Track Laving and Maintenance Equipment Operators sf sr«eo 

Print Binding and Fini.nhina Workers 

Sawino Machine Setters. Operators, and Tenders, Wood 

Packaoing and Filling Machine Operators and Tenders 

Molding and Casting Workers 

industrial Truck and Tractor Operators -j if 


back to ton 

Wages S Employment Trends 


Median wages <2013) S1 1.52 hourly, 523,970 annual 
State wages salary lr»fo J 

Employment (2012) 2.197,000 employees 

PE-o|scted growth (201 2-2022) ec. - Average (S% to 14%) 

Projected Job openings (2012- 922,500 
2022 ) 

State trends ^ j 


Tap industries (2012) Transportation and Warehousing 


hup ./avv .oiicloiiliiic.(\i,:Tiiik.’'sumin<irv/S3-7062,00 
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Administrative and Support Sen/ices 


Source; Bureau of LaOor Sta'isiics 2Q15 wage data ^ and 2012-Z022 employment protections tl?'. “Projected growth" represents the estimated 
change in lotai ernptoymen! over the projections period (2012-2022}, 'Projected Job openings” represent openings due to growth and repiaccment, 

back to too 

Job Openings on the Web 


j Job Canks ^ 


back jg top 


Soyrces of Additional Information 

Disclaimer; Sources are listed to provide additionat information on related jobs, specialties, and/or industries. 
Links to non-DOL Internet sites are provided for your convenience and do not constitute an endorsement 

» Hand Laborers and Material Movers Bureau of Labor Statistics, U.S. Department of Labor. 
Occupational Outlook Handbook, 2014-15 Edition. 

“ industrial Truck Association flTA) m. 1750 K St. NW. Suite 450, Washington, DC 20006. Phone: {202} 
296-9880. Fax: (202) 296-9884. 

back to top 


,.ijiicioiiiine.uiu/lHiky’summaA’/53-7062.n() 


1/1 
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Area Code: 29180 

Area Name: Lafayette, LA MSA 

Counties / Townships: 
LAFAYET^rST MARTIN 


h(tp://w-tvvv.fIcdatacemer.com/OesAieaDeiails.aspx?area=29180&year-“15 


1/16/2015 
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Cap> Count for H-2B Nonimmigrants j USCIS Page 1 of 2 

S ■ , % us. Citizenship 
■i- %< and Immigraticn 

■P ■ Services 

a'3 ",ji -,i '-j' 'Jb ‘'jori'nrnigrants 

The H-2B Program 

The H-2B non-agricuiturai temporary worker program allows U.S. emfrfoyers to bring foreign nationals to the United States to fsll 
temporary non-agricu!tura! jobs. 

For more information about the H-2B program, see the link "H-2B Non-Agricuitural Workers." 

Wihat IS the H-2B Cap? 


There is a statutory numerical limit, or "cap," on the total number of foreign nationals who may be issued an H-2B visa or otherwise 
granted H-28 status during a fiscal year. Currently, Congress has set the H-2S cap at 66.000 perffscal year, with 33,000 for workers 
who begin employment in the 1st half of the fiscal year (October 1 - March 31) and 33,000 for workers who begin employment in the 
2nd half of the fiscal year (April 1 - September 30). Any unused numbers from the first half of the ffsca! year will be available for 
employers seeking to hire H'2B workers during the second half of the fiscal year. However, unused H-2B numbers from one fiscal 
year do not carry over into the next, 

who srs from Sh® H-2S cap 

Petitions for the following workers are exempt from the H-2B cap; 

• H-2B workers in the United States or abroad who have been previously counted towards the cap in the same fiscal year; 

• Current H-2B workers seeking an extension of stay, 

• Cu.ment H-2B workers seeking a change of employer or terms of employment; 

• Fish roe processors, fish roe technicians afxi/or supervisors of fish roe processing; and 

• H-2B workers performing labor or services from November 28, 2009, until December 31, 2019, in the Commonwealth of Northern 
Mariana Islands and/or Guam. 

Additionally, the spouse and children of H-2B workers classified as H-4 nonimmigrants are not counted against this cap. 

Once the H-23 cap js reached, USCiS will only accept petitions for H-2B workers who are exempt from the H-ZB cap. 


Fiscal Year 2015 H-2B Cap 


USCIS has reached the congressionaiiy mandated H-2B cap for fiscal year (FY) 2016, March 26, 2015 was the final receipt date for 
cap-subject H*2B worker petitions requesting an employment start date before October 1 , 201 5, The final receipt date is the date 
USCiS received enough cap-subject petitions to reach the annual limit of 66,000 H-2B workers for FY 2015. 


Cap Typ« 


Naff FY2015 


H-ZBrS"’ HaifFY201S 


Cap Boncflciaries 

Amount Approved 


Beneficiaries Fending 


TafSiet Date of Last 

Beneficiaries' “ * Cevnl 


33.000 


33,000- 


Cn Jan. 26, 2015, the cap for 
the 1^' half of FY ZOISwas 
reached. 

On March 26, 2015, the annual 
cap for FY 2015 was reached. 


1/26//2015 

3/26/2015 


’ Refers to the estimated number of beneficiaries needed to be included on petitions filed with USCIS to reach the H-2B cap, with an 
allowance for withdrawals, denials, and revocations. This number will always be higher than the actual cap. 

^ if the cap is not reached for the 1 st half of the fiscal year, those unused numbers will be available for use during the 2nd half of the 
fiscal year. In some fiscal years, depending on demand for H-2B workers, more than 33,000 cap-subject persons may be granted H- 
2B status during the 2nd half of the fiscal year. 


I his page can be found at http://www.usciS-gov/h-2b_count 

' vvw'v.'ui\‘i.:.gov vvorking-uiiitcd-statcs/tcrnp<fraiy-woikcvs./c:u)-coui'it-ii-2b-ii hi ’ \ • anv , ''..-'TO/TT/ 
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The H-2B Program 

The H-2B non-agriculturai temporary worker program allows U.S. employers to bring foreign nationals to the United States to fill 
temporary non-agricuitural jobs. 

For more information about the i i-23 program, see the link to the left under "H-2B Non-Agricuitural Workers." 

What (s the H-2B Cap? 

There is a statutory numerical limit, or ’'cap," on the total number of aliens who may be issued a visa or otherwise provided H-2B 
status (including through a change of status) during a fiscal year. Currently, the H-2B cap set by Congress is 66,000 per fiscal year, 
with 33,000 to be allocated for employment beginning in the 1st half of the fiscal year (October 1 - March 31) and 33,000 to be 
allocated for am.Dloyment beginning in the 2nd half of the fiscal year (April 1 - September 30). Any unused numbers from the first half 
of the fiscal year will be made available for use by employers seeking to hire H-2B workers during the second half of the fiscal year 
There is no "carry over" of unused H'23 numbers from one fiscal yearto the next. 

m'hs ©S’© QsrempS 'hom 'Hts H-2B cap 

Generally, an H-2B worker who extends his/her slay in H-2B status will not be counted again against the H-2B cap. Similarly, the 
spouse and children of H-2B workers classified as H-4 nonimmigrants are not counted against tois cap. Additionally petitions for the 
following types of workers are exempt the H-2B cap; 

• Fish roe processors, fish roe technicians and/or supervisors of fish roe processing. 

• From November 28, 2009 until December 31 , 2019. workers performing labor or sen/ices in the Commonwealth of Northern 
Mariana Islands (CNMl) and/or Guam. 

Once the H-2B cap is reached, USCiS may only accept petitions foi H-2B wodc.oi's who are exempt from the H-2B cap. 

Fiscal Ysar 201S H-2B Cap Count 

As USCIS receives H-2B petitions for Fiscal Year 2015, the chart below will be regularly updated. 

UPDATE. The congressionaily mandated H-2B cap for the first half of fiscal year (FY) 2015 has been reached. Jan. 26, 2015 was the 
final receipt date for new cap-subject H-2B worker petitions requesting an employment start dale before April 1 , 2015, The final receipt 
date is when USCIS received enough cap-subject petitions to reach the limit of 33,000 M-2B workers for the first half of FY 2015. This 
means that no cap numbers from the first half of FY 2015 will carry over to the second half of FY 2015, which begins on April 1, 2015, 


Cap Type 

Cap 

Amount 

Benaficiartes 

Approved 

Seneflciarlaa Pending 


33,000 


On Jan. 26, 2015, the cap for 

H-29: 1®^ Half FY 2015 



the 1*' half of FY20l5was 




reached. 

H-aa;:"” Hair fy 201s 

33,000' 

14,740 

1,779 


Terjet 

Seneneleries' 


Total 


Oat« of Last 
Court 


1/26//2015 


16,519 2/27/2015 


' Refers to the estimated number of beneficiaries needed to be included on petitions filed with USCIS to reach the H-20 cap. with an 
allowance for withdrawals, denials, and revocations. This number wili always be higher than the actual cap. 

^ As noted, if the cap is not reached for the 1st half of the fiscal year, those numbers will be made available for use during the 2nd half 
of the fiscal year. In some fiscal years, therefore, depending on demand for H-2B workers, more than 33,000 cap-subject persons may 
be granted H-2B status during the 2nd half of the fisc^ year. 


This page can be found at http://’Aavw.uscis.gov/h-2b_count 


‘rT''v/;v>vvvs.u>oit..uov,'svoikiiig-united-statcs./tcmporanJ-workers./cap-cou{it-h-2b-aoiui{irftigi.cUUs i 



114 


Cap Count for H-2B Nonimmigrants | USCIS Page 1 ol 2 
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The H-2B Program 

ThL' H-2B non-agricultural lernporary v-votker program allows U.S. employers to bring foreign nationals to the United States to fill 
temporary non-agricuitoral jobs. 

For more information about the H-2B program, seethe link to the left under "FWB Non-Agricultural Workers." 

Wh3t is the H-2B Cap? 

There is a statutory numerical limit, or "cap," on the total number of aliens who may be issued a visa or othen^vise provided H-2B 
status (including through a change of status) during a fiscal year. CurrenUy. the H-2B cap set by Congress is 66,000 per fiscal year, 
with 33,000 to be allocated for employment beginning in the 1st half of the fiscal year (October 1 - March 31) and 33,000 to be 
allocated for employmenl beginning in the 2n0 half of the fiscal year (April 1 - September 30), Any unused numbers from the first half 
of the fiscal year will be made available for use by employers seeking to hire H-2B workers during the second half of the fiscal year. 
There is no "carry over" of unused H-2B numbers from one fiscal year to (he next. 

\¥h© ar® sjtemiBs* S&te H-2B cap 

Generally, an H-2B worker who extends his/her stay in H-23 status will not be counted again against the H-2B cap. Similarly, the 
spouse and children of H-2B workers classified as H-4 nonimmigrants are not co'mted against this cap. Additionally petitions for the 
following types of workers are exempt the H-2B cap: 

• Fish roe processors, fish roe technicians and/or supervisors Of fish roe pre 

* From November 28. 2009 until December 31. 201 9. workers performing L ^ .-.A-,«es in the Commonwealth of Northern 
Mariana islands (CNMi) and/or Guam, 

Once the H-2B cap is reached. USCIS may only accept petitions for I-I-2B workere who are exempt from the H'25 cap. 

Fiscal Year 2015 H-2B Cap Count 

As USCIS receives H-2B petitions for Fiscal Year 2015, the chart below will be regularly updated. 

UPDATE: The congressionaily mandated 1-I-2B cap for the first half of fiscal year (FY) 2015 has been reached. Jan. 26. 201 S was the 
final receipt date for new cap-subject H-2B worker petitions requesting an employment start date before April 1, 2015, The final receipt 
date is when USCIS received enough cap-subject petitions to reach the limit of 33.000 H-2B workers for the first half of FY 2015, This 
means that no cap numbers from the first half of FY 2015 will carry over to the second half of FY 2015, which begins on April 1, 2015. 



Cap Benaficiaries 

Target 

Deneficiariet Pending , 

.. , . Date of Last 

Total Count 


Amour^t Approval 

Deneficlanea' 



33,000 

On Jan. 26. 2015, the cap for 


H-2B: 1*' Halt FY 2015 


the 1** half of FY 2015 was 

N.' 



reached. 


H-ZBlZ'"* HalfFY20«S 

33,000^ 14.740 

1,779 

16.519 2/27/2015 


^ Refers to the estimated number of beneficiaries needed to be included on petitions filed with USCIS to reach the H-2B cap, with an 
allowance for withdrawals, denials, and revocations. This number will always be higher than the actual cap 

^ As noted, if the cap is not reached for the Isl half of the fiscal year, those numbers will be made available fo.r use during the 2nd half 
of the fiscal year. In some fiscal years, therefore, depending on demand for H-2B workers, more than 33,000 cap-subject persons may 
be granted H-2B status during the 2nd half of the fiscal year. 


This page can be found at http://www.usci5.gDv/h-2b_count 


uij’ied'Slutes./lenipofaiy'WOi'kcrti./uap uouni-h 2b injiiiuinilgraDt:. J/ > 
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The H-2B Program 


The H-2B non-aghcultural temporary worker program allows U.S. employers to bring foreign nationals to the United States to fill 
temporary non-agricuHura! jobs. 

For more information about the H-2H program, see the link to the left under ”H-2B Non-Agriculturai Workers." 

'What is the H-2B Cap? 

There is a statutory numerical limit, or "cap,'’ on the total number of aliens who may be issued a visa or otherwise provided H-2B 
status (including through a change of status) during a fiscal year. Currency, the H-2B cap set by Congress is 66,000 per fiscal year, 
wsth 33,000 to be allocated for employment beginning in the 1st half of the fiscal year (October 1 - March 31) and 33,000 to be 
aiiocated for employment beginning in the 2nd half of the fiscal year (April 1 - September 30). Any unused numbers from the first half 
of the fiscal year will be made available for use by employers seeking to hire H-2B workers during the second half of the fiscal year. 
There is no "carry over" of unused H -2B numbers from one fisc^ year to the next. 

Fefsoras wSio sr® ©sseimpt from H-2B cap 

Generally, an H-2B worker who extends his/her stay in H-2B status will not be counted again against the H-2B cap. Similarly, the 
spouse and children of H-2S workers classified as H--4 nonimmigrants are not counted against this cap. Additionally petitions for the 
following types of workers are exempt the H-2B cap; 

• Fish roe processors, fish roe technicians and/or supervisors of fish roe processing, 

• From November 28, 2009 until December 31 . 201 8. workers performing labor or services in the Commonwealth of Northern 
Mariana islands (CNM!) and/or Guam. 

Once the H-2B cap is reached. USCIS may only accept petitions for H-2B workers who are exempt from the H-2B cap. 

Fiscal Year 2015 H-2B Cap Couiit 

As USCIS receives H-2B petitions for Fiscal Year 201 5. the chart below will be regularly updated. 

UPDATE The congressionaily mandated H-2B cap for the first half of fiscal year (FY) 201 S has been reached. Jan. 26, 2015 was the 
final receipt date for newcap-subjert H-2B worker petitions requesting an employment start date before April 1, 2015. The final receipt 
date IS when USCIS received enough cap-subject petitions to reach the limit of 33,000 H-2B workers for the first half of FY 2015. This 
means that no cap numbers from the fir.st half of FY 2015 wilt carry over to the second half of FY 2015, which begins on April 1, 2015. 


Cap Type 

Cap 

Amount 

Beneficiaries 

Approved 

Target 

Beneficiaries Pending , 

DanericiaKea 

Total 

Sate of Last 

Count 

H'2B; l‘^HaUFY 201S 

33.000 


On Jan. 26. 2015, the cap for 
the 1 *■ half of FY 20 1 5 was 
reached. 


1/26//201S 

H-ZB;!'’* HalfFY 2015 

33,000^- 

14,740 

1,779 

16,519 

2/27/2015 


^ Refers to the estimated number of beneficiaries needed to be included on petitions filed with USCIS to reach the H-2B cap, with an 
allowance for withdrawals, denials, and revocations. This number wilt always be higher than the actual cap. 

^ As noted, if the cap is not reached for the 1st half of the fiscal year, those numbers will be made available for use during the 2nd half 
of the fiscal year. In some fiscal years, therefore, depending on demand for H-2B workers, more than 33,000 cap-subject persons may 
be granted H-2B status during the 2nd half of the fiscal year. 


This page can be found at http://www.usci3.gov/h-2b___count 


u.-u!.'' V • - r-.\ ^-uiiiicj- 55tuics.‘^lctnporaj'y-vvorkcrb,/ca{j coutjl h' ?b 
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USCIS Temporarily Suspends Adjudication of 11-28 Petitions Following Court Ol'dei | USCIS Page 1 of 1 

fh U.S. Citizenship 
fU and Immigration 
W Services 

^ f'-'i orariiy Suspends Adjudlcatioii of ^-2" ~3‘i''"ens ^ t!. owing 

-T ^ j 1 

As of March 5, 201 5, U.S. Citizenship and Immigration Services (USCIS) is temporarily suspending adjudication of Forrr, !-129 h-zb 
petitions for temporary' non-agricuiturai workers while the government considers the appropriate response to the court order enteiea 
March 4, 2015, in Perez v. Perez, No, 3;14-cv-682 (N.D. Florida, Mar. 4. 2015). 

Due to this decision, starting March 4, the Department of Labor (OOL) is no longer accepting or processing requests for prevailing 
wage determinations or applications for temporary labor certifications in the H-2B program. DOL is considering its options in light of 
the court's decision. {See bOL Office of Foreign Labor Certification for more details.) 

Because H-2B petitions require temporary labor certifications issued by DOU USCIS has also temporarily suspended adjudication of 
H-2B petitions. USCIS will continue adjudicating H-2B petitions for non-agricultural temporary workers on Guam if the petitions are 
accompanied by temporary labor certifications issued by the Guam Department of Labor. 

Starting March 6, 201 5. USCIS has also suspended premium processing for all H-2S petitions until further notice. If a petitioner has 
already filed H-2Q petitio.ns using the premium processing service and the agency did not act on the case within the 1 S-calendar-day 
period, USCIS will issue a refund. 

Please continue to check w'ww.uscis.gov for updates. 




last Reviewea.'Upcated: D3.'09/2015 


hitp-i'Svw-nv t'sfi? frov•■Tle\^’S'■'usci,‘^-tempr>rarily•-s^lSpe■nds-adjudtcatio!l-h'■2b-pt^titions• foilowiiT, nmu;! ... ' 
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The H“2B Program 

The H-2B non-agricuftural temporary worker program allows U.S. employers to brir>g foreign nationals to the United States to Wi 
temporary non-agriculturai jobs. 

For more information about the H'2B program, see the link to the left under ■'H-2B Non-Agricultural Workers," 

What is the H-2B Cap? 

There is a statutory numerical limit, or '’cap." on the total number of aliens who may be issued a visa or othenA^jse provided H-2B 
status (including through a change of status) during a fiscal year. Currently, the H-2B cap set by Congress is 66,000 per fiscal year, 
with 33,000 to be allocated for employment beginning in the 1st half of the fiscal year (October 1 - March 31) and 33,000 to be 
allocated for employment beginning in the 2nd half of the fiscal year (April 1 - September 30). Any unused numbers from the first half 
of the fiscal year will be made available for use by employers seeking to hire H-2B workers during the second half of the fiscal year. 
There is no "carry over" of unused H-2S numbers from one fiscal year to the next 

Fsrssms when sr® eKsmpS th<s H-2S cags 

Generally, an H-2B worker who extends his/her stay in H-2B status will not be counted again against the H-2B cap. Similarly, the 
spouse and chiidren of H-26 workers classified as H-4 nonimmigrants are not counted against this cap. Additionally petitions for the 
following types of workers are exempt the H-2B cap; 

• Fish roe processors, fish roe technicians and./or supervisors offish roe processing, 

» From November 28, 2009 until December 31 , 2019. workers performing labor or services in the Commonwealth of Northern 
Mariana Islands (CNMI) and/or Guam. 

Once the H-20 cap is reached. USCIS may only accept petitions for H-2B workers who are exempt from the H-2B cap. 

Fiscal Year 2015 H-2B Cap Count 

As USCIS receives H-2B petitions for Fiscal Year 2015. the chart below will be regularly updated. 

UPDATE: The congressionally mandated H-2B cap for the first half of fiscal year (FY) 2015 has been reached, Jan. 26, 2015 was the 
final receipt date for new cap-subject H-.28 worker petitions requesting an employment start date before April 1 , 2015. The final receipt 
date is when USCIS received enough cap-subject petitions to reach the limit of 33,000 H-2B workers for the first half of FY 201 5. This 
means that no cap numbers from the first half of FY 2015 will carry over to the second half of FY 2015. which begins on April 1. 2015. 


Cap Type 

Cap 

Bpnafidaries 

Targat 

Oeneficlarles Pending 

Total D.teofLaet 


Amount 

Approved 

Sanefleiarlea^ 

Count 


33.000 


On Jan. 26, 2015. the cap for 


M.2S;l"Half Fy2fl1S 



the 1*’ half of FY 2015 was 

1/26//2015 




reached. 


Halff-‘V2CI15 

33,000" 

9,761 

1,345 

11,106 2/13/2015 


' Refers to the estimated number of beneficiaries needed to be Included on petitions filed with USCIS to reach the H-2B cap. with an 
allowance for withdrawals, denials, and revocations. This number will always be higher than the actual cap. 

^ As noted, if the cap is not reached for the 1st half of the fiscal year, those numbers will be made available for use during t.he 2nd half 
of the fiscal year. In some fiscal years, therefore, depending on demand for H-2B workers, more than 33,000 cap-subject persons may 
be granted H-2B status during the 2nd half of the fiscal year. 


This page can be found at hHp:;'/www. uscis.gov/h-2b_count 


.3/2/2015 


hfii3;.vvvv.v.M)si-i.' v'Ov/v\orking-unitcd-slatcs.’tcmporarY--\vorkers'cap-counl--h 2h-nonirniriigrant3 
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The H-2B Program 


The H-2B non-agricultural temporary worker program allows U.S. employers to bring foreign nationals to the United States to fill 
temporal' non-agricultural jobs. 

For more information about the H-2B program, see the link to the left under ”H-2B Non-Agriculturai Workers.'' 

What is the H-2B Cap? 


There is a statutory numerical limit, or "cap,” on the total number of aliens who may be issued a visa or otherwise provided H-2B 
status (including through a change of status) during a fiscal year. Currently, the H'2B cap set by Congress is 66,000 per fiscal year, 
with 33,000 to be allocated for employment beginning in the 1st half of the fiscal year (October 1 - March 31) and 33,000 to be 
allocated for employment beginning in the 2nd half of the fiscal year (April 1 - September 30). Any unused numbers from the firs! half 
of the fiscal year will be made available for use by employers seeking to hire H-2B workers during the second half of the fiscal year. 
There is no "carry over" of unused H-2B numbers from one fiscal year to the next. 

!P®rss?is who sr® 

Generally,, an H-2B worker who extends his/her stay in H-2B status will not be counted again against the H-2B cap. Similarly, the 
spouse and children of H-2B workers classified as H-4 nonimmigrants are not counted against this cap. Additionally petitions for the 
following types of workers are exempt the H-28 cap: 

• Fish roe processors, fish roe technicians and/or supervisors of fish roe processing, 

• From November 28, 2009 until December 31. 2019. workers performing laborer services in the Commonwealth of Northern 
Mariana islands (CNMi) and/or Guam. 

Once the H-2B cap is reached. USCIS may only accept petitions for H-2B workers who are exempt from the H-2B cap, 

Fiscal Year 2015 H-23 Cap Count 

As USCIS receives H-2B petitions for Fiscal Vear 2015, the chart below will be regularly updated. 

UPDATE: The congressionally mandated H-2D cap for the first half of fiscal year (FY) 2015 has been reached. Jan, 26, 2015 was the 
final receipt date for new cap-subject H-26 worker petitions requesting an employment start date before April 1 , 201 6. The final receipt 
date is when USCIS received enough cap-subject petitions to roach the limit of 33,000 H-2B workers for the first half of FY 2015, This 
means that no cap numbers from the first half of FY 2015 will carry over to the second half of FY 2015, which begins on April 1. 2015, 


Cap Type 

Cap 

Bonaficlaries 

Target 

Beneficiaries Pending 

TottI 


Amount 

Approved 

Bcnericiaries' 

Count 


33,000 


On Jan. 26. 201 5, the cap for 


HalfTY 201S 



the 1*' half of FY 201 5 was 

1/26//2015 




reached. 


H-2B:2"® Half FY 2015 

33.000^ 

9,761 

1.345 

11,106 2/13/2015 


' Refers to the estimated number of beneficiaries needed to be included on petitions filed with USCIS to reach the H-2B cap, with an 
allowance forwithdrawais, denials, and revocations. This number will always be higher than the actual cap. 

As noted, if the cap is not reached for the 1st halt of the fiscal year, those numbers will be made available for use during the 2nd half 
of the fiscal year. In some fiscal years, therefore, depending on demand for H-2B workers, more than 33,000 cap-subject persons may 
be granted H-2B status during the 2nd half of the fiscal year 


This page can be found at http://www.uscis.gov/h-2h_count 


h.ltp:;.'\\-\\nv.i:scis,gov/\vovkirjg-isnited-sta{es/temporar>’-workers/cap-cou!n-h-2b-noiiiiuiiilgrcuib 2/24,/2015 
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KeHy J. Couch 


From: 


To: 

Subject: 


Laurie Flanagan <fflanagan©dclrs.com> 
Thursday, February 12, 2015 8:05 AM 
Laurie Flanagan 
H-2B Cap Count as of 2/6 


The H-2B Program 

The H-2B non-agricuiturai temporary worker program allows U.S. employers to bring foreign nationals to the United States to 
fill temporary non-agricultural jobs. 

For more information about the H-2B program, see the link to the left under ’'H-23 NotvAgricultural Workers." 

What Is the H-2B Cap? 

There is a statutory numerical limit, or "cap," on the total number of aliens who may be issued a visa or othewise provided H- 
28 status (including through a change of status) during a fiscal year. Currently, the H-2B cap set by Congress is 66,000 per 
fiscal year, with 33,000 to be allocated for employment beginning in the 1st half of the fiscal year (October 1 - March 31) and 
33,000 to be allocated for employment beginning in the 2nd half of the fiscal year {April 1 - September 30). Any unused 
numbers from the first half of the fiscal year will be made available for use by employers seeking to hire H-2B workers during 
the second half of the fiscal year. There is no "carry over" of unused H-2B numbers from one fiscal year to the next. 

Psrssns who are exempt ffcrr the H-2B cap 

Generally, an H-2B worker who extends his/her stay in H-28 status will not be counted again against the H-2B cap. Similarly, 
the spouse and children of H-2B workers classified as H-4 nonimmigrants are not counted against this cap. Additionally 
petitions for the following types of workers are exempt the H-2B cap; 

« Fish roe processors, fish roe technicians and/or supervisors of fish roe processing, 

® From November 28, 2009 until December 31, 2019, workers performing labor or services in the Commonwealth of 
Northern Mariana Islands (CNMl) and/or Guam. 

Once the H-2B cap is reached, USCIS may only accept petitions for H-28 workers who are exempt from the H*2B cap. 

Fiscal Year 2015 H-2B Cap Count 

As USDS receives H-2B petitions for Fiscal Year 2015, the chart below will be regularly updated. 

UPDATE; The congressionally mandated H-2B cap for the first half of fiscal year (FY) 2015 has been reached. Jan, 26, 2015 was 
the final receipt date for new cap-subject H-2B worker petitions requesting an employment start date before April 1, 2015. 
The final receipt date is when USCIS received enough cap-subject petitions to reach the limit of 33,000 H-2B workers for the 
first half of FY 2015, This means that no cap numbers from the first half of FY 2015 will carry over to the second half of FY 
2015, which begins on April 1, 2015. 


I 
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33.000 


H-2B: l''Hnll' FV 2015 


On Jan. 
26, 2015, 
the cap 
for the 
1^' half of 
FY2015 
was 

reached. 


I/26//2015 


H-2B: 2"‘* Ha!fKYZ0I5 


3X000^ 5,810 


2,574 


8.384 2/6/2015 


' Refers to the estimated number of beneficiaries needed to be included on petitions filed with USCfS to reach the H-2B cap, 
with an allowartce for withdrawals, denials, and revocations. This number will always be higher than the actual cap. 

^ As noted, if the cap is not reached for the 1st half of the fiscal year, those numbers will be made available for use during the 
2nd half of the fiscal year, in some fiscal years, therefore, depending on demand for H- 2B workers, more than 33,OC0 cap- 
subject persons may be granted H-2B status during the 2nd half of the fiscal year. 


This page can be found at http;//www.uscis.gDv/h-2b_caunt 


Last Reviewed/Updated: 02/10/2015 

More Information 

» H-2A and H-2B - Signature Requirements For Electronically Filed Temporary Labor Certifications and the H 
Classification Supplement to Form i-129 Questions & Answers 
■» Calculating Interrupted Stays for the H-2 Classifications 

» USCIS Announces 58 Countries Whose Mationais are Eligible for K-2A and H-2B Pai'ticipatlon 
« Reminder: Certain Fees May Not Be Collected From H-2A and H-28 Workers 

Forms 

o i-129, Petition for a Nonimm!~"rnt Worker 
0 Premium Processing 
e Employment Based Forms 

Other USC15 Links 

a VIBE Program 

0 Public Releases: Visas: H-2A and H-2B 
= TITLE 8 CODE OF FEDERAL REGULATIONS (8 CFR) 

0 Numerical Limitation Exemption for H Nonimmigrants Employed m the CNMI and Guam f51 KS PDF) 


2 
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Cap Count for ri-2B Noniinmigrants ] USCIS 


Page I of 2 


U S. Citizenship 
% and Immigration 
•-4 Services 

' c Cc _ - . -l-ic '•cn”Tsr>iigrarits 

The H-2B Program 

The H-2B non-agricultural temporary worker program allows U.3. employers to bring foreign nationals to the United States to fill 
temporary non-agricultural jobs. 

For more information about the H'2B program, see the link to ttie left under ‘■H-2B Non-Agricultural Workers." 

What Is the H-2B Cap? 


There is a statutory numericat limit, or "cap," on the total number aliens who may be issued a visa or otherwise provided H-2B status 
(including through a change of status) during a fiscal year. Currently, the H-2B cap set by Congress is 65,000 per fiscal year, with 
33,000 to be allocated for employment bcginnirig in the 1st half of the fiscal year (October 1 - March 31) and 33,000 to be allocated for 
employment beginning in the 2nd half of the fisca: year (April 1 • September 30). Any unused numbers from the first half of the fiscal 
year will be made available for use by employers seeking to hire H-2B workers during the second half of the fiscal year. There is no 
"carry over" of unused H-2B numbers from one fiscal year to the next. 

whs are ©ysemp§ from She 

Generally, an H-2B worker who extends his/her stay in H-2B status will not be counted again against the H'2B cap. Similarly, the 
spouse and children of H-2B workers classified as H-4 ronirnmigrants are not counted against this cap. Additionally petitions for the 
following types of workers are exempt the H-2B cap: 

• Fish roe processors, fish roe technicians and/or supervisors of fish roe processing. 

• From November 28, 2009 until December 31, 2019. workers performing labor or services in the Commonwealth of Northern 
Mariana islands (CNMl) and/or Guam, 

Once the H-2D cap is reached, USCIS may only accept petitions for H-2B workers who are exempt from the H-2B cap. 

Fiscal Year 201 5 H-2B Cap Count 

As USCIS receives H-2B petitions for Fisca! Year 2015. the chart below will be regularly updated. 

UPDATE: The congressionaily mandated H-2B cap for the first half of fiscal year (FY) 2015 has been reached. Jan. 26. 2015 was the 
final receipt date for new cap-subject H-2B worker petitions requesting an employment start date before April 1, 2015, The final receipt 
date is when USCIS received enough cap-subject petitions to reach the limit of 33.000 H-2B workers for the first half of FY 2015, This 
means that no cap numbers from the firs! half of FY 2015 will carry over to the second half of FY 2015, which begins on April 1, 2015. 


Cap Typ» 

Cap 

Amount 

Oenafieiaiies 

Approved 

Target 

Be-ieficiariea Pending , 

Benaficlariea 

Total 

Date of Last 

Count 

Half PY201S 

33.000 


On Jan. 26, 2015. the cap for 
the 1®* half Of FY 2015 was 
reached. 


1/26//2015 

Half FY 2015 

33.000- 

2,156 

4,362 

7,013 

1/23/2015 


’ Refers to the estimated number of beneficiaries needed to be included on petitions filed with USCIS to reach the H-2B cap, with an 
allowance for withdrawals, denials, and revocations. This number will always be higher than the actual cap. 

^ As noted, if the cap is not reached for the 1sl half of the fiscal year, those numbers will be made available for use during the 2nd half 
of the fiscal year, in some fiscal years, therefore, depending on demand for H-2B workers, more than 33,000 cap-subject persons may 
be granted H-2B status during the 2nd half of the fiscal year. 


This page can be found at http://www.usd5.gov/h-2b_count 

'rinp’/Av\v\v.u.^ci.^.gov/working-iiniled-statcs/tempor^'-workcrs./cap-counl“h-2b-riO]imtinigjau..s i/A/iOi j 
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H-2B: 1“ Half FY 2015 
H-2B; I"” Half FY 3015 




33,000 18,841 4.729 

33,000= 0 1,231 


23,570 12/26//2014 
1,231 12/26/2014 


' Refers to the estimated number of beneficiaries needed to be included on petitions filed with 
USCIS to reach the H-2B cap, with an allowance for withdrawals, denials, and revocations. This 
number will always be higher than the actual cap. 

2 As noted, if the cap is not reached for the 1st half of the fiscal year, those numbers will be made 
available for use during the 2nd half of the fiscal year. In some fiscal years, therefore, depending on 
demand for H-2B workers, more than 33,000 cap-subject persons may be granted H-2B status during 
the 2nd half of the fiscal year. 


This page can be found at http://w\vw.uscis.gov/h-2b_count 


2 
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Kellv }. Couch 


From: 

tlc.chicago@doj.gov 

Sent: 

Thursday, April IS, 2015 3:16 PM 

To; 

lceliyjcouchl@gmail.com 

Cc 

keliyjcouchl@gmail.com 

Subject: 

H2B; WITHDRAWAL NOTIFICATION TO REQUESTOR POINT OF CONTACT 


Re: Withdrawal of Case Number: H-400-15011-726210 

This is an official notification that the ETA Form 9142 - Application for Temporary Employment Certification, filing date 
01/11/2015, covering 25 

worker(s) for the position of Crab and crawfish seafood processors during the period of employment beginning 
02/16/2015 through 12/05/2015 (case number 8-400*15011-726210) has been WITHDRAWN in accordance with your 
request received on 04/02/2015. 

Reason; 

Other Acceptable Withdrawal Reason 


No further action will be taken by the U.S- Department of Labor on this case. 
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etiglis!! Cuitofner Service USPSMoeils flegisWr / Sign !n 

musps.coM' 


LJSPS Tracking™ 



Customer ServicD > 

Have questions? We’ro hero to help, 


Tracking Number; S470103SSS300012358S07 


Updatod Deiivory Day: Saturdey, Aprils, 2015 
Scheduled Delivery Day; Friday, Aptii 3, 2015, 10.'30 am 
i^oney Back Guarantee 

Signed for By: WAIVED U CHICAGO. IL 60593 f/ 11;03am 


Product & Tracking Information 


Postai Product: 

Priority Mall Express 1-Day’“ 


Extra Swc: 

PO to Addressee 


Up it) S100 insurance uded 
Resiriciions Apply 


r.lM£ 

April 3. 2015,11;03a 


S.TAr.:r-Or-in-M 

Delivered 


^HICAGO,IL50S9!- 


April 3,20IS.10:S9 am 
April 3.2015.7;<»0 am 
April 2, 2015, 8:31pm 
Apnt2, 2015,7;16pm 
April 2, 2015.5:05 pm 
April 2. 2015, 328 pm 


Arrived at Post Office 

AfriVBd a) USPS Facility 

Depadad USFS Facility 

Arrived at USPS Origin 
r-'acili^ 

Depaitad Post Office 
Acceptance 


CHICAGO. IL 6C603 
CHfCAGO.R. 60701 
BATON BOUCS. LA i'lSSe 
aATO:NRCUC’E.LAfT826 
NEW ROADS, LA 70 V:: 0 
NEWSOADS.LA 70uv0 


Available Actions 


Proof of Deiivery 


Text Updates 
Emai) Updates 



t ' 


i rack Another Package 

Trackingfof rocoipl} i}um5er 


Track It 
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Use Priority Moil Eapress packaging or slickers. Securely affix label to raail pace. Do not taps over barcode. Ser.-ice guarantees begin with 
!(ie acceptance processing of this item when brcoghS to a USPS retail iocalion. cr wber^ the item returns !o the Post Office after being csliected 
during ae!ivery,'co!leclicn or from a Priority Express Co.!BC{lon box. This OnSne Record must be presenlad to Postal personnel if spptyir^g for a 
service related refund. Refunds for unused postage paid labels can be reggasten online 30 days from the print date. 


DO NOT MAIL 


^.Vr' i'Odfl 
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7D7S0 

□ 2-Ony 1 

0 


Weighi 

ibis QZ» 

Add'nss 10 VO 8o« 
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O 
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un n.i:.u»Y 

Conlenls VqIjb 

COO r»« 


n ra Sunday/ 

Uioa.woay uj 



SO 00 

_ 


~C(a( Pcs>S 3 « B F«e« 

$2311 




I 


S470 1036 3930 0012 3585 07 

S)gna{ur9 Service: 

Shipi'^-ate; 04/02/2016 

3cne--:j’ed Oeliveiy Date: 04/03.'2015 


INFORM* rfON 

. s 


FROM: 

TO: 

‘"kelly J COUCH 


COUCH application SERVICE ASSISTANCE LLC 

231 PECAN AVE 

us; .EPTOF LABOR, ETA. FOREIGN LABORCERTIF , 

NEW ROADS La 70750-2613 

11 ti- QUINCY CT 


CklCAGO IL 60504-2096 

y. . -j 



_y _'pQRPiCKbPORji^g^^ojo'ispaco.'.« ■ 

USPS EmssSeyes! For service failure refunds, follow standsrd refund procedures. 
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y.S. Dspartmsni of Labor Employment and Training Administration 
Office Foreign Labor Certification 
National Prevailing Wage Center 
1341 G Street, NW 
Suite 201 

Washington. D C. 20005-3105 



January 28, 2015 

Randol, Inc, Case Number: H-400'15011-726210 

C/0 COUCH KELLY J. Job Title; Crab and cravTfish seafood 

COUCH APPLICATION SERVICE orocessors 

ASSISTANCE, LLC. 

231 PECAN AVENUE 

NEW ROADS, LA 70760 

Dear Employer • 


On December 5, 2014, the United States Court of Appeals for the Third Circuit issued a 
decision in Comite de Apoyo a los Trabajadores Agncolas el at v. Solis. No 14-3557 
That order vacated the portion of the Department's h-2B wage rule (20 CFR § 
655.10(f)) that permits the use of employer-provided wage sun/eys in making prevailing 
wage determinations. The prevailing wage determination that was previously issued to 
you and which was based on an employer provided sun/ey is therefore invalid The 
correct prevailing wage determination is set fo.lh below. In accordance with the 
employer's declaration in Appendix B.1, the employer is responsible for 
compliance with this supplcmernal prevailing wage determination (PWDI unnn 
receipt of notification by DOL. ' ^ 


The National Prevailing Wage Center identified the 
(ETA Form 9141 ) associated with the occupation' 


aopropriate Appljcation(s) for PWD 


P-400-14227-355546 
Additional Note: 


The employer's job duties represent a combination of 53-7062 - Laborers and 


STATE: LA 

COUNTY/NECTA: Lafayette Parish 
AREA: 2320 Kallste Saloom Rd 
WAGE SOURCE: OES 
PREVAILING WAGE: S12,35 per houf%, 

TITLE: Laborers and Fre.ght, Stock 




saf# 


^31 



I 


ihd Materia! Movers 
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Request for Redeterminstion 

An employer who desires to utilize an appropriate Sendee Contract Act or Davis Bacon 
Act wage determinations or a wage based on a Collective Bargaining Agreement (CBA) 
should file a redetermination request in accordance with DOL's regulations at 20 CFR § 
655.10(g). Such a request must be submitted withiri30 days of the date of this letter 
The redetermination request must clearly identify the prevailing wage determination for 
which review is sought and the grounds on which redetemtination is souaht. The 
employer must submit the request via email to FLC.PW'D'fodol.nnv or to the following 
address: 

U S. Department of Labor 

Employment and Training Administration 

Office of Foreign Labor Certification 

National Prevailing Wage Center 

Attn: SPW Redetermination 

1341 G Street, NW 

Suite 201 

Washington. D.C, 20005-3105 

Should the employer choose to file a new request for redetermination as a means for 
requesting use of an alternative prevailing wage source (SCA/DBA/CBA). the NPWC 
will accept requests for the purposes of this determination only. For any future 
prevailing wage determination requests, the employe' must include a request for an 
alternative source with its original request. Should the employer seek to use an SCA or 
DBA wage determination, the request must specify precisely which SCA or DBA waqe 
determination is being used. Redetermination cannot be requested on issues related to 
the ability to utilize an employer provided wage survey. 

Wo prevailing wage issued by the U.S. Department of Labor permits an employer 
to pay a wage lower than the highest wage required by any applicable Fedml 
State, or locailaw, ’ 

Sincerely, 


NPWC 
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U.S, Department of Labor Empfoyment and Training Administration 

Office of Foreign Labor Certification 
Chicago National Processing Center 
1 1 West Quincy Court 
Chicago. IL 606C4 



FiNAL DETERMlMATtON 


January 28, 2015 


Kelly J. Couch Case Number: H-400-1501 1-726210 

Couch Application Service 

Assistance. LLC 

231 Pecan Avenue 

New Roads, LA 70760 


RE: Randoi, inc. 


Dear Sir/Madam: 

Your application seeking te.mporary labor certification under the H-2B temporary 
nonagricultural program has been reviewed and certified . The Department of Labor 
(Department) has made a final determination on your Application for Temporary 
Employment Certification in accordance with Departmental regulations at 20 Code of 
Federal Regulatiorts (CFR) sec. 655, Subpart A. Based on the documentation and 
attestations provided by the employer, the Department hereby certifies that a sufficient 
number of able, willing and qualified U.S worke.'s have not been identified as beinq 
available at the time and place needed to fill the )ob opportunities for which certification 
IS sought, and the employment of the H-2B temporany workers in such labor or services 
will not adversely affect the wages and working conditions of U S workers similarlv 
employed. ^ 


The Application for Temporary Employment Certificat-on ETA Form 9142 has been 
certified anei is enclosed. ' 


Upon receipt of this not.ification, you will need to submit Form 1-129 and all ren„ir«rt 
documentation, including the original, certified H-2B Aoplication for Temooran 
Employment Certification to the appropriate U.S. Citizenship and Immigration Serving 
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Imsortant Reminders: 

In accordance with Departmental regulations at 20 CFR sec, 655.24(a), the Department 
has the authority to conduct audits of certified H-2B applications. Employers selected for 
audit examination will receive an official letter from our office requesting documentation 
in support of the certified H-2B application. Failure to comply with the audit process may 
result in the employer being placed on supervised recruitment in accordance with 
Departmental regulations at 20 CFR sec. 655.30, or debarment in accordance with 
Departmental regulations at 20 CFR sec. 655.31. 

In accordance with Depart.mental regulations at 20 CFR sec, 655 22(f), upon separation 
from employment of H-2B worker(s) employed under the labor certification application, if 
such separation occurs prior to the end date of the employment specified in the 
application, the employer will notify the Department .and DHS in writing of the separation 
from employment not later than 2 vjo'\ days after such separation is discovered by the 
employer. An abandonment or abscondment shall be deemed to begin after a worker 
fails to report for work at the regularly sc'^eduied time for 5 consecutive working days 
without the consent of the employer. Employees may be terminated for cause. 

Terminations and job abandonment notifications sent to the Department must be sent to 
the email address at TLC.ChicaciotStdol.aov . Employers without internet access may 
also send written notification via facsimile to (312) 836-1688 (ATTN: H-2B 
Abandonment and Termination) 

Questions concerning this case can be directed via e-mail to TLC.Chicaooiadnl nnv via 
phone at (312) 886-8000, or via facsimile at (312) 836-1688. 

Sincerely, 


OFLC Certifying Officer 


CC: Randoi, inc. 


Enclosures: ETA Form 9142 
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OM-B Approval 1205-0:35 
Espiralioii Date. 02,'3'.’'5C‘S 


H-2B Application for Temporary' Employment Certificalion 

ETA Form 91426 I 

U.S. Department of Labor 


Plesss r93d end r^viQw th9 filing Insiructions csrefuiiy before completing the ^TA Form 51^28. A copy of the Instructions con be round 
At htus.i/wv/wJoreiantaborcert.dolets.aov/ . In sccorOance with Federoi Regulations, incomplete or obviously rnacci/rsfe oppiicat/ons 
will not be cerf^ro<^ by the Department of Labor, if submitting this form non-e/ecfron/caf/y, all required fJelds'ltems cor>tainlng an 
asterisk ( ” j must be comp/e?od as ivs// as any fields/items where a response is conditionaf os indicated by the section ( § } symbo?. 


Jft. Ernpfoyment'Ssaed Nonimmigrant Visa Information 


1 . indicate the type of visa classi^'cat o*' supoorted oy fhiS applioalcn ciassificanori symbol) ' 


H-2B 


B. Temporary Need information 


1 JobTtle 


Crab and crav/fish seafood processors 


i 2. SQC :.ONET/OES) code • 
; 53-7052 


3. SOC {ONET.'OES} ccci pation t'tie ' 

Laborers and Fre ght, Siock. and Material Movers. Hand 


4. is this 3 fuli-l ne pcsit^on' 

[ 7 ] Yes □ No 


Period of Intended Employment 


j 5 BegirDate* 02/15/2015 

I fr'ir'.'ocfyyy^; 


7 Worker positions needsd/oasis for the visa ciass'^cation suoportec oy this application 
Total Worker Positions Being Requested for Certification ' 

Basis lor the visa classification supported oy th s app'-cation 

{indicate the total workers in each applioaOfe category based on :h* tota' workers identified above! 


6. End Date ' 

irn’Kipa/iY/yj 


12/05/2015 



25 

.a. New employment ' 

0 

d. New concurrent employment 

° 

b. Continuation of previously approved enDloymeni ' 
Without change with the same empicyer 

0 

e Change in employer ' 

L 

0 

c. Change in previously approved employment * 

0 

f Amended petition * 


8, Nature of Temporary Need: (Choose only one of the standards) ‘ ^ — - 

E Seasonal □peakload f"! One-Time Occurre-ce H or other Tertiporary Need 

j 9, Statement of Temporary Need * ' — — 

! SEE ADDENDUM 

We are a small plant who processes Louisiana ssa'ood products crab and crawfish In a tvoical dav nhnut nnnn 
I to 6000 pounds of fresh seafood is unloaded fo, processing a, our plan,. All work is dSne P hand 'o e pie a a 
; time We end up with a completed product hav ng nead, shells and all waste removed This is a time consumL 
^ and verv tedious work. These sea'ood processor employment positions a-e by nature ' bl lemoorary and 

seasonal. Beginning m Feb, when the v/aters begin to warm up, the season bpnir>n ann ih=,= ,.' i ^“7 

I our permanent employees throughout the warm spring and summer months th-ouahoul the fa'i 
I end of NOV or beginning of Deo when the waters will begin to cool off again The seafld nm n 
i untllthe war waters return again m the spnng usually lafe FebAtar yeart Therefore 
j early Dec for this seasonal tempo-any needed no/needed through cm 
I Feb. We will use these off season months for mainlenan.ce repairs and qene-al oiant 1 
prepared for the arrival of crab and crawfish the following spnno. WithouUhese ° 


ETA Forrr, 9l4?a 

Case Number n*".-K...r;e:.3 


FOR PErsHTMENT OF I..^BOR I SE OM.V 


Ca^sSiauij CERT-.^itO 


Vaiisl.tv Pcfioc, =£->t'2Ci5 
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QV.B Approval 
cxpifSlior’ 03!e. Q3;3'!??0'€ 


H-2B Application, for Temporary Employment Certification 
ETA Form 91428 
U.3. Department of Labor 




C. Employer Information 

■ nrmnl Mote Erie' the 'ul' fame nl ihe inOieidual empioysr. partretst-ip. i;-' csnpotatnjn ana all otner reouirca nlwma'jo" ,n this section 
SrSs^er or maslei applicalions Oleo on OBhail cl mo-e 'ran one en-oloyer -jnae- me n.2A program nemfy the mam or prma^ 
emrtdylt m the section below and then socmi. a separate altacnment that nerli-ies each emnloyer by name .. rn . a i !infl .. aaa.ess„ana iota ] 
wmitftr BQSiiipns rtaeded. unQer ths appiica'.tcn. 


1. Legal bustness rarre ' 

Randoi, inc, 

2 Trade name/Domg Bustness As (DBA), tf apoiicaDfe 
N/A 


1 3. Address V , ^ ^ 

2320 Kaiiste Saloom Road 


4, Address 2 
N/A 


5. City ' 
Lafayette 


I 6. Stale ' 
llA 


, 7 Postal code * 
570508 


States of America 




j 12 Federal Erriployer ident.ficatto-'' Number (FEIn 'ron tRS) ‘ 
j72Q796114 

I 14. Numberof non-farniiy full-"tirne~equivarent employees 


province 

I Lafayette pansb 
I V. Extens or 
I N/A 

‘3 NAiCS code (must ce at leasi 4-ijig-.'.s] 
(311712 


:‘5- Annual gross revenue 


15. Year established 
*971 


I 17, Type of employer application (choose only one box te:o'.v;.* 

j 0 Individual Ernployar CAssociaticn - Sole Employer (H-2A only) 

j ri H-2A labor Contractor or □•Assocation - Jo'nt Employer {H-2A only) 

^ job Contractor PAsspoat'cr' - Fiifnc as Agent (H-2A only) 


0. Employer Point of Contact Information 

Important Note : The information contained in this Section mvsi be that of sr. employee of She employer who is authorized to act on behalf of 
the employer in labor certification matters. The irformat-on m mis Sect'cn tius! ^ different from the agent or attorney mfcrmation listed in 
Sectior^ 6, unless the attorney Is an employee of the employer For ;cih! employer o- master apcticaticns fled on behalf of more than one 
employer ynOer the H-2A program, enler onlj^ the cof’teci mfomnation fc' ?f e mam or p-imary emoioyer (e c. , contact for an association filing 
as join! employer) under the appi'caiion ■■ “ 


1, Contact's last (family) name * 
Randoi 

4. Cont^t'SjCb title * 

President 

5. Address 1 ’ 

2320 Kaliste Saioom Road 

6. Address 2 
N/A 


ufafiylrATES OF AMERICA 
12- Telephone number • 
337-981-7080 


•ifSt (o.ver'; nsme * 


i 3 Middle name(s) ’ 
Beaullieu 



13. ExienS'Ch 
N/A 


11 Province 

Lafay ette 

’4 E-Ma.! aadress 

keilyjcoucn 1 @gmail,coni 


9. Postal code * 
170508 


FOR DEPARTMKNT OF LABOR \S¥. OStS 


Case Number H^oo-t5Ct,.i;s;>0 


erase Starts CfR’^iriEO 


VBl.dftypctKic 
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,iDaie 03;3i.-'20S6 


H-2B Application for Temporary Employment Certification 
ETA Form 91428 
U.S- Department of Labor 


E. Attorney or Agent Information (if applicable) 


1 Is/are the emp!oyer(sS represented by an attorney o' agent t^e *ilng of th.s acpicaton 
(including associat’cns acting as agent under the H- 2A progran l'/ if '"^ 'es'. complete Section E 

2 Attorney O' Age-'t s last (famtlyi name 5 :3 ~ *st (given) name j 4 Middig 

COUCH !kelly j, 


I 5. Address ^ § 

:231 PECAN AVENUE 


i 6. Address 2 
NIA 

I'TTity^ 

.NEWR 


)ADS 


8 State § 

‘uA 


' TO, Country § 

; UNITED STATES OF AMERICA 


9 Postal code 5 
70760 


, 12. Telephone number § 
1225-638-72*8 


13 Exiension 
-N/A 


; 11 Province 

!_^'l|^TECOUPeE PARISH 
E-Ma'i address 
>kel|yjcouchi(ggmail com 


15. law firm, ^Business name 5 

•COUCH APPLICATION SERVICE ASSISTANCE LLC 


I 16 ^aw firrr./Business FEIN } 
"272490856 


! 17 State Bar number (only attomeyi $ 
!N/A 


'8 -Uiighest coup where attorney is in good 

. Starxjing (only , f attorney; § 

NA 


19, Name of tne h ghest coud whe'e attorney m good standing loniy if ado-n'ey; § 
In/A 


F. Job Offer Information 


a. Job Description 


T UOC Mtie 

Crab and crawfish seafood processors I 


u. nouny Work Seneduie * 


Basic ' 35 


Overtime. 


AM (h .'TfiT\y 8 00 


4, Does this position supervise the worK of other employees'^ 


^ ^ PM. (h.mmr. 4 ; 00 


i 4a If yes, Tiumber of employees 
I wo«<er will Sboervise (if applicable) } . 

spsce If nscessary, add attachment " 




5. Job duties - AjJescription^of tne dut'es to be perto-ned MUST begn’^Tih 

Workers needed to dehead, dump sacks, extract meal, fill baske:s.rtables ararie 

prepare, process, re.move/discard waste, seal, wash, we.gh. Bo < refnaeraTe/frep/e i a; P®®'' 

cleanup/sanftize worksite ^ ^oad/unload trucks, and 


STA FcriTi SH2S 

Case Number h^oo.15o*i-?25?io 


FOR DKKARTME,\T OF LABOR t.kf, OMV 

Ca.t Status -2a£U3_____ ysi,d„y fenos Kits®!, 


Pega 3 of 9 
;r> i2,nv:;ot5 
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Aop'’Ov3! 1205-0SQ9 

sxo'ration Date o.vsi/zo's Apolication ?or Temporary Employment Certification 

eta Form 9142B 
U.S. Department of Labor 


F. Job Offer Information fconrinuaC) 

h Minimum .lob Reauiraments 

r 

r EdJOalion Tini.T>um U.S. diplona.'degree tequ ed • 

pif,.,, nM;..<;.hoo«GED □ Assoaata s DBaoheiors □MaslP.s □ gEI D 

L 

i 

i 

^ = — : „ »hp ^ ’C 'rdicate tne naiorts) anc.'or fie-.d[s} of study reagired § 1 

la. if "Other degree iO cue > P - . ■ ^ fMavi-si rr;cfe mar- one 'efa'.ed maior and —oi’e toar’ ore field) i 

deqree required § 

1 N/ A 1 

N/A 

3 Does me employer require a second U S dip'orna/dagtse-' i 1, 0,^^“ 

2 a; if in ouestiHh 2, indicate ine second U S aiDiona/degree a.-d tne majo:{s) and.'cr fieldis) of study required § 

NfA 

3 Is irainmq for Ine |QO opportucrly requireoc ■ ^ i,_j Yes No 

' 3 a if"-Yes-"-n O' esl.oo 3 specify the number ci r 36 indicate !r,e f.sloisynamefs) cl training required 5 

months of training required 5 ; l'''=V man one .elated field and more than one type) 

N/A . 1 i 

4. Is employmenledpe'ience -equ.rsd? • . 1 1 Yes l/jNo 

43 jf ‘Yes” in question 4, specify ths number of , 4b. IrdivSte tns occuoauon 'equ red f i 

months of experience required § | 

NiA 

6. Special Requirements • List scec Pc skills, fioenses.'cerii'icet on.s and requirements o' ihe job opportunity ■ 

SEE ADDENDUM 

1. After initial 60 ttours of processing eTployee must be able to peei 4 25 or Tore oer ftour. 


c. Place of Employment Information 


2'32'o''®ste^l®onn Road j 

2. Address 2 

N/A I 

X City* 

Lafayette { 

4. County’ I 

Lafayette parish « 

I 

5, StatefOistncbTe'rnory • 

LA 

j 6 Postal code * 

1 70508 I 

7. Will worn be performed in multiple works-Jes w.thin an a'sa of mfended 
employment or a locatton(s) other man the address listed aoove ' 

igYes gNo 

7a. If Yes in question 7., identify the geog'aphic placs-is) of employee.'* with as much speoificiiy as oossibie' ' If necessary 

submit an attachment to continue ana complete a usttna of alt 3'ilcoateo .vor'-et.fpt; ^ 

N.'A 

j 


ETA Form 914JB FOR DF.PA RTMENT OF 1.A80R OVL\ ?a5<i4o!9 

CaseNtjmhcr H-<03.isc't.7it;2tc- CaseS'3ti;s CER-ififo Vand-iv C2.nr,'<:.it • 
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QMB Approval i2D5-D5:'S 
Erpiration Daie. C 3 .''^ 1 .' 2 D '6 


G. Rats of Pay 
i 1. Sasic Rate ol Pay Offe'-ed 


H-2B Application for Temporary Employmen! Certification 
ETA Form 91*^28 
U.S. Department of Labor 



1. Sasic Rate ol Pay Offe'-ed ’ ; 13 O/erti'V'e Rats cf Pay j 

S 12 , 35 To (Optional)' $ 12 . 35 ; ^rorr.; $ 1 6 , 53 To (Optional); S 18 ,53 

2 Per: (Choose only one) ‘ j— -n . — i i — i p-i r— i p— . 


ver. (k^noose only onej fTI I — II — I Pi ! — II — I 

IlJ Ho ur LJ Week Lj Bi - Weekiy I I Mcpth LJvsa- i I P Rata 

23. if Piece Rate IS (''-a.'catea in Question 2. specify the wage cf^er reg -Terren's § ' ^ ^ ^ 

N/A 

3, Additions! Wage info-rnatior (e g , multiole wo-vsite appltcai-cns. u.nerant -work or other special procedures) 
jfnecessary aoo anacnment to ccnt'nue anc complete descrotron. s 

SEE ADDENDUM 

On December 5 2Q14, the United States Court of Appeals fo' the Third Circuit >ssued a decision in Comite de 
Apoyo a los Trabajadores Agricoias et a! V SoHs No, 14-3557. That order vacated the portion of the 
Department's H-2B wage rule (20 CFR § 


H. Recruitment Information 

1 Name of State Workforce Agency (SWA) servng the area o"‘ ints^'a emplcyment 
Louisiana Workforce Commission 

2. SWA job crdenaentificat'on number ' [ 2a. Start'date SWA o'ce' * 


I 3. Is there a Sunday eoifion o' a newsoaper {of g8''5*3'- c mulatior) me area of 
ntendedempicyrrientP * 


The Lafayette Daily Advertiser 
5 

The Lafayette Daily Advertiser 


I • .om 
|t1 /12/20l4 
, From 
Hi/0Sj-Z014 


2b. End date of SWA job order > 

.-n H-jA [nis da'e (i 5 D% of co'itrset ponpj} 

; 11/18/2014 

Wes j |no 


^aies of Print Advertisement 


to: 

11/12/2014 

To 

li 11/09/2014 


6. Additional Recruitment Activities for H'28 orograrn Use the space ^lo-w tairi«antifj tha . — 

In addition we ran online with the Advertiser on -he sanne dates of Nov 9 and again on November 12, 2014. 
j We also ran online with the Louisiana Workforce Commission from November 7 - November 18,2014 
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OMSAppruvSi ’2C5-05D9 

Espirasion Ca’8 cs.'svzois H-2e Application for Temporary EmojoyrrieRt Certification 

ETA Form 9142B 
U.S. Department of Uabor 


5. Oaclaration of Empioyer and AttornayiAgent 

in accordance witn Federal regulations, tns employer rr^st attest that d wi! ac ae by cena^n. terms ass.-a-ces an.o obiigatfons 
as a condition for receiving a temporary- iaoor certification fro.m the US. Departn'ent of Later Applscaticns that jaif. to attach 
Appendix A o- Appendix B will pe cons dered ncompiete and not accep ie ^for_p'q_ca ssin q by ;ne ETA aoDiicatOP. processing 
center . 


1. For H-2A Applicalions ONLY please cor^fi^ tnai you nave '•ead and agree to aii the i | ; 

applicable terms, assurances and obligations contained m Appendix A. § | | j 

r 

NC j 

in 

N/A j 

2. ForH-2B Applications only please confirm tnat you nave read and agree to 3;; the , | , 

applicable terms, assurances and obligations contained m Appendix 6-5 i I j 

lI 

jNo 

c 

|n;a i 
I I 


J. Preparer 

Comolete this section sf the preparer of tr^is aopHcation is a person other than the one loentfied m either Section D (employer 
pc*nt of contact) or E (anorney or agent) of this aopheation. 


1, Last (family) name § 

N/A 

i 2- FvS? (e ven) -'ams 5 

!N/A 

3 Middle sniiia! § 

N/A 

4, Job Title § 

N/A 

, 5. Firm/Bustness name § 


~1 

N/A 



! b, t-Nian address j 
|N/A 


K. U.S. Government Agency Use (ONLY) 


Pursuant to tha provisions of Section 101 fa)i15Kh!{ii! of the SrrTig-a'ion anP N'ationaiity Act, as anenOed I hereby certify (h=f 
mere are not sufficient U.S, workers available a-d the erpioymen; o- t.'e above wiii adversely affect the weaes and ™ Wno 
Cdnditidns of workers in the U.S. simila.ny employed By vir*ue of me siynaiu'e below, me Department o' Labor hereby ® 
acknowledges the following: ^ 


This certification is valid from 02/16/2015 to 12/05/20'’$ 



Department of Laoor Office of Foreign Laocr Cert fxation 


01/26/2015 

Oeterm. nation Date (date signed) 


H-400-15011.726210 
Case .number 


L. Pu&Hc Burden Statement (1205-0509) 


■CERTIFlFp 

Case Status 


persons are not r^uired to ^esponc! to this cclleclion of informat-on unless 15 displays a err^ 

burden forints collection of information is esiimafed to average '.5 nours tc cr-mptete the control number, ruciicfeportinc 

information colieclion reouirements, including the time % reviewifa ms^xciior'V seamnum per response for all other H-2E 

Ihe data needed, and completing and reviewing the coflectcn of information fte cW’Qa'.L tr and maintaining 

obtain/fe.ainfcenetils iimmiofaiXT and Nalionaiity Act 8USC 110-^ etseq) Pte, ^ ^ collection is required !o^ 

other aspect of this -nformaticn collection to the Office of Foreign Labor Ce«if!C3-on i regarding this burden estimate or any 

Conshtution Ave„ NW. ■ Wash.ngion. DC ' 20213 or py emaiJ T' ‘ ^^312 • 200 

to this Gddrose. ^ .^doLagy Please sond the compMed application 


BTA Form 9142= 
Case Number 


FOR DFP ARTMKNT OF L..\BOR I SR ONR^ 
Case Sistus CERtfjSC Vui( 
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CWB ApprO’^'al' 1205-0509 
EspirBiion Oa;e ■03''3'.''20i6 


H-2B Application for Temporary Employment Certification 
ETAFo'-m9142E 
U.S. Department Labor 



ADDENDUM 

ADDENDUM SECT’ON B S AadC-oral Notes Regaroing Statement of Temporar/ Need 



eta Fo:m 5 142B fOR DEPARTMENT OF LABOR USE ONLY 

Caie Numtisr H^Gg-i 50 ^--?; 62 in 


Vaiidin- Pcfjod cd/''6fjoi 


P899?5r5 
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OWB Approval '2CS-05C9 
E*pirflt c>n Cats D3'3"2C'15 


H-2B Apciication for Temporary En^pioymert Cenif:caton 
ETA Form 9142B 
U,S. Department of Labor 


ADDENDUIV- 

ADDENDUM SECTION D 5 Sc-acsat Reouifemon^s 



2 ET.plcye' '^3> MS! '•!'« drug 5crc6~, i.pp-. wsp-^iK-- tr pos: 

3 OvijfliTe, hsri.'s 3'.fl sct'-ersiS© may 

4 Payroli a00i.’Cii5-$ •MU'.'Cd pj *aw 

5 Usf be p 3 i 3 P6' pound at anplaye-' O.soi’eoon *-nup et aS o'noE meets g? axceeos FTa 5*4? jar- 'sc op-fiy \»3gs 

6 Uncst: 35 rnrn p-eaks avsiiatna 21 impioyse Asc'si'D'v 
Na so t'-B I'S) Irairtng 

6. No e2a«iioi>fS5u!'(MTis,''!. 

3 M.F, scm« Sal'SjT. 0p -a am. 

'0 a"cl 9.*.y ei^-sr act!v »'08 as retarod to PvO'COt as* gnoaSOC sacs as safc^* '5r”js#«nj 
»• Musf noi oe ailerfjit >p j'ao c>'■^ra«flS^ 
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0MB Approval '205-0509 
Expiration Oats D3.''Jt.’20tS 


H-2B Application *or Temporary' ETtpioyrrent Certification 
ETA Form 91426 
li.S. Department of Labor 



ADDENDUM 

ADDSKCUM SECTION G.3 Add-tcnai Motes ^ega'O'r.g Wage in'c'-roat'O’'' 


655 tQifii ano 2009 Wage Gussnc* r.^a! pafrriis ihe ose o’ ss'Cloye'p'o-.iaeo-ft-sge SwrvO|-f ■’rra<T!; cr'8va.-5-rg-A.‘ig« c<re-?—f<a‘.!0''s T>-e cievai-g wags oMe-^i-.as.on ms', wa* 
p'SviQusW .i3ue toyJu 3r.0w-.ch *35 oaseO on S', errp'ovsf p.-o^-cud iuritt ■S3'9fetof« -va d 'od.ajTrr.cti^’evaU.-'QKagfe cieierTi-nior ,s 53' (■in'- r t-ij -.35^5 ) q., .~g qj-j 

May ba pa.a p«^ Krj-a © gmoioysr -jisvat.or *0 c’' a; 3K pmea *• i rae: o' exceep S’"*- cedifiS'; "Cxsr-, n.-a:e 
Pi?B58 f5te - 10 P\M3 


ET.i. Form 

CajeNu~her t-‘500-i50ii-?2e2U 


FOR department of LABOR { ONL\ 


Ca.sc Stwus CBRnriED 




*838 9 3r2 

iz^oss 
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OWS Csm^! -Su'r.’jBf i2CS-0i03 

txfwraftc!.'' one / 

H-2S Application for Temporary Employment Certification 

eta Form S1423 - APPENDIX B \ 

U S Deparmem oi Labor 


For Us© in Filing Applications Under the H-?B Non-Agricuilurat Program ONLY 
A. Attorney or Agent Declaration 

l hereby cerVfy fftsfi am an employes of, or birep by, the employer ifstecf m Sectfon C of the ETA Form 9142B. antf ftisf /ftav/e 
been tiosignstod by (hat employer to set on its bahaffin connection wiih this appUcation. I also certify thsi to the best of my 
hnowledgs the Morrrtation contemed herein is true and correct ; xo ^aiie I'-Jormatior in !he 

pfeoarstion of thi' fo-'m and any supplement hereto or to aid abel. o-' ccorsei 5r-otri?f todc so i> a felony o-jnishapl.? oy a f tSC OdO 
fine Of S years m a f-edersi DPmtenliary Of both i '8 U S C iOO';. 


i 1 Attorrey cr Agent s iast (family) 
! COUCH 




! KELLY 


4 F^rm/Busmess na-riB 

COUCH APPLICATION SERVICE ASSISTANCE. ILC. 


5. E-Maii aaoress 
kellyjcouch1@gma:i,com 


s=Al 




...A rt’S'i i 


/' 


7 Date siorsed 

4-^ /' 


B. Employer Declaration 


..A 




By virtue of my iignatu-e be^ow, / HEREBY CERTIFY f^yy^ng icnd^noni cf ernc'Cf menJ. 


C- 






The !bt cpponunity 'S a bona fee temporary posnen. tne q'..afT-cat:on 5 '^rvvt*.irh „;.x .n. 

accepted qaalirications required by non-h-2B emp.oyers t, tne same or comparagie occupabori^s ^ ^ 

The tot! opportunity is not vacant because the forme' occuDanfs) ■$ are) on s'rike or -nriton in (k„ . 

dispute involving a work stoppage ° a ’ator 

The job opportunity is open to any quaiiriBd US worker regardless efface cotor narm^^i nnnin . 

Citizenship, and the err^ployer has conduotec the requ red recruitmcm. in aoca'oar4 with^souiafinnl 
locating sufficient r^umbers of qualified U.S applicants fcr ihe job oaoonurrtv fc' svhrh rerifSin ! unsuccessful in 

applied Of apply for the job were or will be rejectee oriy for ^oL-re’ated reas-'n^ m f who 

rejeciions ‘ ^eas-ns, and ihe employer must retain records of ati 

The offered te-ms and wo'kmg conciiior'.s o' tne joo copcnunsiv a-e t^ormai m i 

intended employment and are not ’ess favo'ap e than -.nose o-?fefoq A the fcf^>-cn 

terms and conditions required by Fede'a' feguiai’on at 20 Crft 655 Sutr'.ar A ’®ss than the minim-j.-n 

The offered wage equals or exceeds me niohest of me most -ecem ? reyaii wan^ 

to the employer for (he time penod me work is psho/med or rh« 34 ^ 30 % 4^^?, c. . Depanment 

employer will pay the offered wage . rri-«sFd. s,a-.e or locoi mmimum wage, and the 

The ojered wage is net based on commiss-ors, ponuses or other -rcertwes unm<!c tm* 

a weekly, B, -weekly, or monthly oas.s that equa.s c-r exceeds (he o'eva-img wace or mf L r SJarantees a wage paid on 

whichiever is highest or the legal Pede.-ai or State minimum wage. 


During the period of employment that is me sub;ec! of the labor cenifrcatio.n arm .>, 

applicable Federal, State and local cmp-oyment-feiated .'aws and fequ'a'ions .rri STployer wi: comply wth 

law?, y.-.d-ions. including empioy.Tent.f^iated health am 


and safety 


Tne employer lias not laiO oB and w,ll rot lay oti any simte-ly empicvi-a . 

telteliea^ qiaii , ' Em.oio ymMCEMcaion m me area of 'Ardla e^l-VT. ^'"'>^1'=" Biahs Ine subject o( tfie 
S rV, f r ' innpidyet also altesis ma' il ortttd m^'n'n n ' '''' •’osm.ung 120 days 

appl canon .0 nose laid-off u s workeris! and pie u 3 wp-keris) e-f e' -e'lisea -L ^ iinnoTonily tha; s Ihe sutjecl efthe ' 

■ '’OnnT.unily or was tejecled lor Ihe job 


appi cation 
opportunity for ;avvfu 


;Ol3'-'ela(ed wessons 


LTA lonn 'Ai 52 Li - H 

Cass f^umber. 7 *“^f> 0 -! 50 K- 72 Ei 2 iD 


f OR DEPARTMEh l OkIaBOR I .St OM,y 

tascSiaus SiaiiQfQ^ _ _ Pcn«ofln.|fe.„:c„ oars®.,. 


F-’Ce a ■' nfn 2 

_ 1C •;/DS.-;c’S 
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Qf^S Con:r0! >lv-ntr.er '205-C-Cy 
Str'i<'sf’Gn Dale 0S'j'/2Ci€ 


H-2B Application for Temporary Employment Certification 
ETA Form 91-12B - APPENDIX B 
U S Department cf Labor 



9 The employer anc its agents and-'or a’Sorneys rave not sought cr received payment of any Kind frc'^ the employee for any 
3Ci;vify reiateo to obtaining labo' cen-ficaTon, mcijciing payment o‘ ne emptoyer s atsomeys' fees appticat'on fees, or 
recruitment costs For purposes of this pa-agraph. oaymert inciuaes, but :s not Im-teo to, monetary payments, waae 
concessions (inctuding deductions from wages, salary cf Gereritsi ^rckbac*rs bnoes. tributes m kind payments, and ‘’■ee 
iabo' 

10, Unless ’.he H-2e worner s Being spo-^sored By another subsequent nmpioyer tne employer wilt inform H-20 workers of the 
requirement that they leave the U S at me end o' the pe-od ceirfec oy the Dspahment or separation trom the employer, 
whichever is earlier as required under § 555 35. and that if d-srn-ssei by The employer pro' to the end p! the period, the 
employe' is iabie fo' return transportaion 

It. Upon the separation from employment of any foreign wcrKerfs) emp-oyec order the tabor cedification application if such 
separation occu's cnor !c the end date o' me employment specified in the appicahc-n. the employer will notify the Department 
ana DHS in writing or any other method specified c‘ the seoarsfon f’omemoioymen! .not later than forty-eight {48) hours after 
such separation is discovered by the employer 

12 Tfie en-p'oyer v.- II nol place ary H-2B wwite-s employea oosaaM tc 11 s applicaiien oc-.slde Ihe aiea of r,-eo!)ed employmem 
IfSIeoon the ApplicalMn lor Tempo-ary emcloymerl Csrl,‘ca',ioc uness The empfoy-f Iras ooiainea a new remoorarv labor 
certification 'fom the Department ^ 


Tie cales of lempotary need teasonsa.l lor lempo-ary -.eeS ans .-.omoer o' vvor<s- positons bang reqoesled for c»Hif,n3lion 
have oeen truly ana accurately stated on tne aDoi-caiion 


if the applicsiion is oemg filed as a jOt cont'acic' the employer ’Wii: hot ,rgce eny ^-28 workers 
labor certiftcalion application w.th any ether employer o» at enotner e mployer's wcfksim j''i»ss' 


employed pursuant to the 


0 ) 


(ii) 


The employer applicant lirst .ma.es a bona See inqairy as :o .-/hclher the othe.- employer bas pispiacetl cr iiKwds m 
displace a simila^ employed u S werye, w:,hh me area of n, ended e.-iiploymenlUlinm the enrfd bag S 
days te'ore and in.-ousnojl me enli-e p acemenl o' me -i-ts worner. me oiher empioynr pr-viaes writlen ® 
con.lirni3:ipn that it nas no! so displaced ano doss npi me ic ip displace seen u s workers- ana 
All wotksiles a-e listed on ihe cenified Appiicanon lor 'emoo'any Empioyneni Cemricanon 


I hereby designate the agent or attorney idemiried m sect'on D {i! a-ny) of I-“e £TA Form 9 - 320 tc 
certificalfon and, py virtue of my signature in Block 3 belp-w ! take full respc nstblHty for the accu' 
my ageni or attorney 


,'epresent me for the purpose of labor 
acy of any representations made by 


i declare under penalty of per)ury that 1 have read and reviewed this aopiica-ion and tha’ to 'he oest of mv ,h- .i 

contained therein is true and accurate : unae-'seand tha; ro mowinaiy furnis-h .r>'orT»atin•^ in fh« r. « information 

supplement thereto o. to aic, abet, or cou.nse another tc dc to . a fe-oVv -Jn 

oeniteniia^or both (’8 U.S.C i OOU ^ '^^o.-^vOhne or 5 years m the Federal 


1 Last (family) name 
Randoi 


r.fsi [ 


■ Frank 


, o. ivroaie initial 


■'4 Title 
President 
5 Signature 


BeaulPeu 


, 6 Date signed 


Public Burden Statement (1205-0509; 

Per5o,os a-e nol required lo respono lo In.s toSeotion o'. Inlormalion unless q disolavs a curreo-ly u nwc , . , 
burden 'crthis coHec’ion of i-nforrr'ation is eslimatedto averane i 5 n-ours tcccn oieV -ne fT-irm'! i reporting 

in'ormalion ccllectfon requirements, including the ti.re for revVwing fnstr’jcbo.ns 5 earchmn'’ 4 =w.!<.'n^ minutes per response for ail other M-2B 
the data needed, eno comp!e(-ng and reviewing the collection of information. T-'e cbt-oation t gathering and maintaining 

obiain/feiatn benefits (Immigration and Naiicnality Act 5 U SC 1101 ets^o) h' ^o^*ectipn is required to 

Other aspect of this information coliection to Ihe Offee of Forgigp Labo^ Certifinanm m, estimate or any 

S"“s ETA,Or. C.Fo„;s3qc., 50; f 

completed application tc 


ET.4 Fcirm 0’s2D - ADpcndiv D 

Case Kumber _);h4aQ-150i 1-72G2iG 


for department of labor LSE OM.y 


."rt OS ul c-2'1613015 


P'Sgea2orB2 
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LouiSiANA Department of Agrk;ueture &, Forestry 

MiKE Strain DVM 
Commissioner 



November 21. 2014 


Raadols 

2320 Kaiiste Saloom Road 
Lafayette, LA 70508 

Rc: Crawfisb Season 

Dear Randols: 

The crawfish industry in the United Slates is a seasonal industry that is vita! to Louisiana 
aquaculture and fisheries. 

The early live crawdish arc from farmed ponds and are sold primarily to the whole live restaurant 
market. Once the main season arrives, the wild basin crawfish start appearing on the market and 
the price,s drop so the processing plants may start peeling for the fresh and frozen tail meal 
markets. 

Louisiana produces approximately 1 26 million pounds cf live weight crawfish a year. Last 
season the farm gate value of that crop was almost $209 million. The majority of those crawfish 
were managed by our processors whether destined for the live or tail meat market. 

Frozen tail meat is available to the consumer year round thanks to the efforts of our processing 
plants. Even though our processing plants only operate for a portion of the year, consumers can 
count on having crawfish available whenever they desire an etouffee, a pot of jambalaya or 
savory bowl of gumbo. 

Thank you for your dedication to this industry and best regards! 

Sincerely yours, 

Cfi m L- Ch-Sfli U /v--^ 

Carrie Casiiile, PhD 
Associate Commissioner 
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Jan 30 2014 1522 Ranclol Inc 337981 70B3 


pags 1 


Rsndofs, Inc. 

2320 Kaiiste Saloom Road 
Lafayette. LA 7C508 
337-931-7080 


Dssignaltd occupation: Cannery worker for seafood process plant 



Designated oecupstion: Cannery worker for seafood process plant 
Payroll Reporting Period: Calendar Year 2013 
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Jan 30 2014 


15;22 Randol inc 3379817083 


page 2 


Randols, Inc. 

2320 Ksliste Ssloom Road 
Lafayette, LA 705G8 
337.98I.70a0 


ifiii 


son 


2012 


nr 1 

1 

iO'.Jsn 

* \ \ l-Jan 

$(5,985.00 

IS-dan 

$30,00 

bl,467lo1 

1 iO-Feb 

* 1 n-Feb 

■■IK Ml ■ 


$18,681.00 

12 1 > 


1 lO-Msr 

i il-Mar 


■itMm 


iJi:' X 

SI56.i2a,Mf 

: 18"Apr 


13-Apy 




13. r 

. S!72.023.(» i 

i lO-Mav 


Il-M» 


ifaiM 


13- n yi $«, 915.1)1 

1 


KlffiCT 




13 J' J 1 SsiiMJ.OO 

1 2S-Ju! 



;aHi^BE)a 

'TOlifVi 


!J-Jijl 1 S33,S3«,(»1 

lO-Aug 


n^Aug 



S9^,8I7,06 

J3- > .* t 326, §38,00 

1 


11 -Sep 


maa 

$24,925.00 

13 ">S S84,IS3.«)i 

; lO^kt 


ll-Oc£ 




I3-. t i S<0.IS4.O« 



n-Nov 




13.N9V 1 S31,B«0.{H) 

MrSrM 




WIIKIdfcfAktM 

i3-ih'irl 538,760.001 


bB 

S 652,549.00 1 


fS 789,!n.»0 


OFF SEASONS SALES . FROZEN 


This being true and correct monthly sales record for Randols, Inc. 

h3o-^c/^ 

FranX Randol, ^«iSsni Date 

Randols, be. 


‘®A/R Receipts Komialiy 30 Days 
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Kelly J. Couch 


From: Randols <r3ndojs@aoi.com> 

Sent; Monday, November 10, 2014 11:42 AM 

To: Kelly J. Couch 

Subject; Re; Randol's Sunday tear sheet 


Randol,inc does NOT have Union affiliation... 

Frank 

Sent from Frank Randoi iPhone 6+ 

On Nov 10, 2014, at 11:08 AM, Kelly J. Couch < keilvicou ch l@gmaii.c bm> wrote: 

Frank, 

1. Do you have any UNION affiliation? 

2. Here is a copy of Sunday 11/9/14 tearsheet. 

Thanks! kc 

From: Edgerson, Adrian [ maiito:aedgerson(Sgannett.connl 
Sent: Monday, November 10, 2014 10:39 AM 
To: Kelly Couch 

Subject; RE: Contact information Lafayette 
Kelly, 

Here is the tear sheet from Sunday. I will send the other tear sheet Thursday as well as get the physical 
tear sheets sent out to you as well. 

Let me know if you need anything else. 

Adrian Edgerson 

Sales Consultant 

Gannett j CareerSylldercom 

888-692-4349 Toll Free 

aedQerson@oannett,com 


From: Kelly Couch fmail to:kelivicouchl@email.co ml 
Sent; Monday, November 10, 2014 11:33 AM 
To: Edgerson, Adrian 

Subject: Re: Contact Information Lafayette 

Can you shoot me the sun run., .then i'jl need hard copies for , un and we'd. 


\ 
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NAICS Search 


Page 1 of 1 



b 3 D»Ba->r>9n! sfCommcrw ] SiocJ j Ingoj A-2 | G-osisry i ?AQ i 


Search 



li'ortli Araeiican Indystry Classification System 


Vou sra hare: Cnnsus.nov i Busl^waa £ Industry > i ^AfCS » NAICS SsarehlTools 

2007 NAICS DefmiSlon 


This U S, ihdgstry comprises esiablishmenls primarily engaged in one m more of the following: 0 ) evisceratinq fresh fish by remnvina 
heads, fins, scales, bones, and entrails: (2) shucking and packing fresh sheltfiih; (3) manufacturing frozen seafood' and (41 brocesslnn 
fresh and frozen marine fats and oils, • i j H'wce&iiiiy 


Cross-References. Establishments phmartiy engaged in- 

■ Establishments primarily engaged In canning and curing seafood are cla-'isified in U S, Industry 311711 . seafood Canning 


2002 

2007 

2012 

Corresponding Index 

NAICS 

NAICS 

NAICS 

Entries 

311712 

311712 

311710 

Dinners, frozen seafood, manutec'- jring 

311712 

311712 

311710 

Fish freezing {e.g.. biocks, fillets, r-ady-to-serve products) 

311712 

311712 

311710 

Freezing Bsh (e g., blocks, fillets, t ady-to-serve products) 

311712 

311712 

311710 

Picking crab meat 

311712 

311712 

311710 

Seafood dinners, frozen, manufacl.jring 

311712 

311712 

311710 

Shucking and packing fresh shellfi; h 


(PDF] or H denotes a file in Adobe's Portable Document Format . To view the I a, you wit need the AdnOo® Bnaa.nm a. u,. .. 

from Adobe, [Ewell or the letters [xls) indicate a document is in the Microsoft® Sxcei® SpreadsheeiTorm^fXLSl f 

wl« need the iatosoff® Expel® viewer B available for free from Microsoft®, This symbol & indicl es a^nk m a ^ '' 

Site. Our linking to these sites does not constitute an endorsement of any prodi :ts. se-nrices or the information tnunri nifl 

link to another site you are subject to the policies of the new site. ^ formation found on them, Once you 
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From: 

S«nt: 

To: 

Subjsci: 


TLC, Chicago - ETA SVC <t!c.chicago@doi.gov> 
Monday, January 12, 2015 12:58 PM 
Couch Application Service - Kelly 
RE; Randois !nc. H-400-15011-726210 #H22 


Dear Kelly Couch, 

Thank you for your Inquiiy. Your application was received on January 11, 2015 and assigned for processing. 
You will be receiving correspondence about your case soon. 


Sincerely. 

Chicago National Processing Center 

This e-mail is infended solely forlha person oreritity lo which li is addressed and may contain confidential and/or ptiyiiegsd irtfcnriaiior!. Any review, 
dissemmation, copying, printing or other use of this e-maii by pereons or entities other than the addressee is prohibited- If you have received this e-maii in error 
please reply to the sender immodiately that you have received the message and delete the material from any computer. 


Frami Couch Application Service - Kelly [mai!to:couchapplicationserv.:e@ginail.com] 

Sent! Sunday, January 11, 2015 8:12 PM 

Tffi; TLC, Chicago ■ ETA SVC 

Sobject; Randois Inc. H-400-15Q11-726210 

Dear TLC, 

The website gave me this pasted error (exception occurred) however the portai shows that this case is in 
process. 

Could you please verify that this case has been submitted for certification as I have conflicting responses from 
this DOL website submission. Should you need, feel free to phone. Thank you, Keily Couch 225-638-7218 


An Exception Occurred 


The iCERT System is unable to process your request at this time. 

Some exceptions are temporary and may resolve on your next attempt. If a second attempt does not resolve the 

hi Please refer to No. Sd WSOB anrincTde a 

d.tailed explanation of your actions in the application at the time when you received this message 


Up to 10 are shown 


H-400-15011-726210 


H-2B 


Randol, Inc. 01/i 1/2015 

process 



148 


Cggych Appliesti©n S er^ke - K eljy 


From: 

Ssrjt: 

To: 

Subject: 


Couch Application Service - Kelly <couchapp!icationservice(a>gmail,corn> 

Sunday, January 11, 2015 8:12 PM 

TLC, Chicago - ETA SVC 

Randols Inc. H-400-15011-726210 


Dear TIC, 


The website gave me this pasted error (exception occuired) however the portal shows that this case is in 
process. 


Could you please verify that this case has been submitted for certification as I have conflicting responses from 
this DOL website submission. Should you need, feel free to phone. Thank you, Kelly Couch 225-638-7218 


w' In Eicseptfcn 

is unable to process your request at this tinne. 

Some exceptions are temporary and may resolve on your next attempt. If a second attempt does not resolve the 
problem, please refrain from further attempts and email iCERT Held Oesk . Please refer to No. i41S50S and include a 
detailed explanation of your actions in the application at the time when you received this message 


Up to 10 are shown 
H-400-150ll-7262i0 


H-2B 



Please note new email address: 


Couch Application Service Assistance, LLC. 

Kelly J. Couch 

231 Pecan Avenue 

New Roads, LA 70760 

225-638-7218 phone 

225-638-7217 preferred fax 

225-638-7219 alternate fax 
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iA iO # 512024 X%^Q7/ RB^Klqi ktt llQ igo r t l^s ^e. l ^S. 

'-pe . dSseogltloii of each -wither re-fgiygd •“ i* ~t>yc-c ::; . t 

■f.o; iiiiTh® Ariv' -tte) on Sunday. Mo\ grobor 9. 2014' and again Wf c^'ievir'. . N ' :l 52, 

j' j ' ^■‘ i >'(- sntrte$'>.t^-/ot3a-t$sss welL ‘ 

5 i civi >nef y ? McvKm b&r 18, 2Ql< . , ftlaaigt noK tfist wg ci o fiot imm 3m oif workers i^-gon.c-rict -o reiuffyi^ ^ iob. 

.1 ’ . m ' r- _ 

i* " V w.fefot-g the r^drgs. c ^ 

! - ' C-v" ' •,■ ™i£^' '•- r as salte-^ m caaigift.to.a ^ pgfy for-triMe u ' - v. , 

s-G u ~:yy, odlrey;?., contact and yjisaosst-toft Qf $acH ifsteg fr^ ow; 

1. 5WA Oawo Ric^-^ '- - 32( :T'av3tHeurRog d.U^yette. lA 7P5Q6.B37*S8l "41 39 M atlndto Dawn a Pricrfrv 
Do -ka> :i wj^ . positwn 'n*oiT n atic« w?t<T no rwoonse from Dawn to date. Da wn has lif t e d pr{ory ;Aoe rJeri : « as 

■- _ 1 -’^ j)o msDosTSgTTom ^a-wn. Hot fitr ed. 

2. SWA Anro n J.Brc oiis. .301 Cg merOB Street-Atiarfe«.^:t A.-lsf5Vettei LA 7(a0l. 3a?--325>8gS;S. ft^Hed- to 

s oriafity- withvinfoomt1<5ft'-te^glng the 8QS*t^- sysilgbiem^in Da-sjriid^xa^ P-itlqtii^.j s 

list'fxi gii; yli i fsss&nmits^ Agm-n. wet 

ngjtlier have r^soomi^- " Wt . hsve.|SB d'i i ga5k3nts 

Qi'. g j lr. 0f .m llijns y our 


' "“‘n fv ihe foregc'njf Informatio- ?> ‘.rue 8n<3 c^rs^f? and understand that this inforn- atjon vn'il be used In labor 

^01 



^ I \ t ^ ^vt n^pjoygf (Atrnrr-y/ Agent f^NNC- i‘gn) Date Signed 
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Randols Inc. 

2320 Ksliste Saioom Road 
Lafayette, LA 70508 
337^981-7080 

Aaron J, Brooks 

301 Cameron Street Apartment A 
Lafayette, LA 70501 

November 17, 2014 

Dear Aaron, 
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*3Qo 5 
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- x:ouD 


-i ^ si 


i/nl 


8S< 
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Recently you applied online for a position with Randols, Inc. to date you have not called or came in to 
apply. If you are interested in the below position offered, piease complete the attached application and 


give us 3 call. Thank You. 


s/Frank Randoi 
Randols, Inc. 


Job Description and advertisement: 

25 temp H2B positions as crab and crawfish seafood processors (53-7062, 51- 
3022) approx. 10 months duration. Begins 2/16/2015 thru 12/05/2015 $7,35 
hriy, (11.03 OT) 8 pm - 4 am, M-F, some Sat/Sun, hrs/schedule/overtime may 
vary, Employer may require post hire, random drug screen, upon suspicion or 
post accident, employer paid. Payroll deductions as required by law. No on the 
job training, no education requirement. Workers needed to dehead, dump sacks, 
extract meat, fil baskets/tabies, grade, ice pack, package, peel, prepare, process, 
remove/discard waste, seal, wash, weigh. Box, refrigerate/freeze, load/unload 
trucks and cleanup/sanitize worksite and any other activities as related to 
PWD/DOL assigned SOC code as per onet online.org. Must not be allergic to crab 
or crawfish. 35hrswk, No experience required. After initial 60 hours of 
processing employee must be able to peel 4,25 lb or more per hour. May be paid 
per lb @ employer discretion, which at all times will meet or exceed ETA 9142 
certified hourly wage. Unpaid 30 minute breaks available at employee discretion. 
Job offered by Randoi Inc, contact Frank Randoi, 2320 Kaliste Saioom Road, 
Lafayette, LA 70508,337-981-7080 JO #512024, 
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i^age i of 1 1 


j Contact information 


Applicant Hams-. 

AAROf^ J. BROOKS 


Address; 

301 Cameron si apt a 
Lafayette. LA 70501 US 


Primary Phone; 

(337) 322-8269(CeH/Mobile Phone) 

Alternate Phone: 

... 

(337) 371-6042{Cei!/Mobi!e Phone) 

— 1 

— Candidate Summary . 

1 Mame and Location: 


AARON BROOKS of Lafayette 

LA 

i O'ccispatiort Esperience: 

j (Job requires 0 fnonthfSj of exp&rie>iC9 
TiifT^mers) 

as Meat Pouilry, and Fish CuUersar.d 


Highest Lave! of Education; 

(Job requires Wo Minimum £ducat>or^ Requiremsnl) 

11th Grade Completed 

Indicators: 



Auto Rank: 


0% 

Your Rating; 


Not yet rated 


Distancs from LocatlonAfifork Site: 

1 

Estimated 5.2 miles 

Willing to Travel: 


Not Specified 

WHIing To Relocate: 


Not Specified 

Willing To Telecommute: 

L. . 


Not Specified 




Certlficatss: 


Not Specified 

Security Clearance: 


Not Specified 

Typing Speed: 


Not Specified 

Language/Proficlency; 


Not Specified 


Application Method: 

By Phone on 11/15/2014 10:31:32 AM 

Applicant Status; 

Status unknown 


Comments: 

None 



r- 


upo.;. ww w.iuuLsi aild works. nei/hire/vosneL/ind/ A nnlicantlnfo Print. a«;nx’Monnn=tnipA:'-iK 


! i/i7/7f!id 
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rage ^ Ui i i 


! "^yp® of Job Desired 


DEsIrecI Occupation: 

{Job <5 for Meat, Poultry, snd Fisb CuHcrs 
SniJ Tr:rr,mers) 

Assessors 

Desired Salary: 

(Job Hstea /or $7 35 per Hour to $11 Q3 

ANY 

per Hour) 


Desired Job Locations: 

Louisiana 

Desired Employment Type; 

(Job Type Is Ssasor7al} 

Not Specified 

Full Time or Part Time: 

(job is Full Tirrs (30 Hours or More}} 

Not Specified 

Shifts Willing to Work: 

(Job is for the Other, see job descnbUon 

Not Specified 

shift) 


Days Available for Work: 

Not Specified 

Addlilonal Informaiion Rsgarding Type of Desired Job; 

Not Specified 



p Employment History 


j Company 
j Name 

u. 



1 

Location j Job Title (Occupation) 

f__J 

Sfart/End 

Oates 

Duration 
of Job 

Gross 

Salary 


Reason for 
Separation 

WINN-DIXIE 

MONTGOMERY 

LLC 

IPO BOX 283 
%TALX UC 
EXPRESS 

1 SAINT 

1 LOUIS. MO 

j Stocker (Assessors) 

03/2014- 

10/2014 

/months 

Confident 

a/ 

Confidential ■ 

CHECKERS OF 

■LAFAYETTE 

AREA 

j 

jl13W 

iWiLLOWST 

LAFAYETTE. 

I LA 

; Cashier (Cashiers) 

04/2014- 

08/2014 

1 4months 

i 

Confident 

al 

Confidential ■ 

i HOP 2006 1 

3230 NE 
EVANGELINE 
THRUWAY I 
LAFAYETTE, | 

-Y ... J 

I Cooking Chef (Chefs and Head 
Cooks) 

1 03/2012 - 
’11/2013 

j 

lyear. 

Smooths 

Confident 

iai 

Confidential 

MOTEL 6 
OPERATING 

LP 

P 0 BOX 283 I 
%TALXUCM 
SERVICES • 
SAINT ; 

LOUIS, MO t 

Housekeeper/Custodian/Laurdry 
Worker (Maids and 

Housekeeping Cleaners) 

06/2012 - 
09/2013 

i 

lyear, 

3months 

Confident 

iaf 

Confidential 

tafayette parish 
school board 

lafayette, LA ' 

Custodial Laborer (Janitors ar d 
Cleaners, Except Maids and 
Housekeeping Cleaners) 

01/2010- 

01/2011 

lyear 

Confident 

■a! 

Confidential 

Hog Wild Bar-B- 
Q LLC 

lafayette, LA . 

I 

Dishwasher (Dishwashers) 

05/2007 - 
12/2010 

3years, 

/months 

Confident 

al 

Confidential 

Super 8 

Baton Rouoe, 
LA 

House Keeper (Janitors and 
Cleaners. Except Maids and 
Housekeeping Cleaners) 

01/2005 - 
08/2008 

/months 

Confident 

al 

Confidential ^ 

Copeland 

Lafayette, LA 

Dishwasher (Dishwashers) 



Confident 

'al 

Confidential 


nili’.s;/'.\vw\v.luuis':-ra\vorks.net/’hirc/vosuet/ind/AppiicamInfoPrint.aspx?pupup^true&;Lis... i i/1 7/20 14 
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i agv U1 


1 

I 

[ 

1 — 



05/2006 - 
06/2007 

lyear, 

1 month 




Dickie Brennan 
Steak House 

New Orleans, 



Dishwasher (Dishwashers) 

06/2006 - 
10/2006 

4months 

Confiden 

d! 

Confidential 

House 

lafayette, LA 

Dishwasher (Dishwashers) 

01/2005 - 
08/2005 

lyear, 

7months 

Confiden 

a! 

Confidential 

Araunds 

New Orleans 
LA 

Dishwasher (Cooks, AH Other) 

Cl/2005- 

07/2005 

6months 

Confident 

L_ 

Confidential 

Shoney's 

Lafayette, LA 

Dishwasher (Dishwashers) 

10/2002 - 
04/2003 

6months 

Confident 

— 

Confidential 

Burger King 

Lafayette, LA 

Porter (Unknown Occupation) 

02/2000 - 
07/2000 

Smooths 

Confident 

al 

Confidential 

i 

Total 

ISyears, 

Smooths 





p Occupational Experience 


p- — 

I Occupation Experience 

No Occupational Experience 



p Education and Training 


Qualification 

Course of 
; Study 

Issuing Institution 

Location 

Completion 

Date 

High School ; 

Equivalency Diploma 

Genera! High 

School 

Curriculum 

iousiana tech 

lafayette, LA 

12/11/2012 ; 

1 

j 


Occupational Licenses & Certificates 


Certificate / License 

issuing Organization 

Comple .ion Date 

State 

Country 


No Occupational License(s) - Certifit ates 


p Skills 


List View; lob Skills 

There are no skills to display 


mDs;,,v.w\\,louJsiajicivvui'ks.uet/liia’/vosnet/md'^AppIicaiithiroPriiil.aspx:?popu|')“tiuc&us... 1 
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Fage 4 of } j 


p- Career Readiness Certificate Assessment 
I I Work-Keys® Skill 


Applied Malhematics 
Locating Information 
Reading for information 
Career Readiness Certificate: 


Hn^iduai Score 1 


ob Order Minimum 


Other Foundational Skills Assessments 


j WorkKeys® Ski!! 

Applied Technology 

Business Writing 

Listening 

Observation 

Teamwork 

Writing 


Individual Score 


No .Jcore Recommended 
No ;;core Recommended 
No L core Recommended 


Job O'der Minimum 


Difference 


e 


No Scorf Recommended 
No Score Recommended 
No Score Recommended 
No Score Recommended 
No Score Recommended 
No Score Recommended 


r- Typing Speed 

_ J 

No data available for this item. I 


- Languages and Proficiency 

No data available for this item. 

r- Current Technology 

I j Technology 

j a !a mode Pocket TOTAL 
j a ia mode WinTOTAL 
I ADPeTlME 

I Akanda field operations collaborative user system FOCUS software 
, Apex IV Assessor 
j Apex iV Fee Appraiser 
Apex MohilpRketnh 
Ascend Property Assessment 


hcll3S'./fVV^v\v.loiiisianavvorks.net/hire/vo-‘?net/md/AnniicantrnfoPrint,asnx?nnntm=tnip.?'n< 


1 1/1 7/noi A 
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Page 5 of 1 1 

i atValue Narrative Report Software 
Axxya Systems Nutritionist Pro sottware 
Barrington Software CookenPro Commercial 
Bradford CiickFORMS 
Bruno Realty eNeighboorhoods 

Business Management Systems Municipal Geographic Management System MGMS 

Compass Municipal Services CAMAlot 

Computer assisted mass appraisal CAMA software 

Computerized bed control system software 

Computerized maintenance management system CMMS software 

Concierge Systems Report Concierge 

CostGuard software 

Culinary Software Services ChefTec 

CustomCAMA software 

Data entry software 

EGS CALCMENU software 

EGS F&B Control 

Email software 

Emerald Data Deed-Chek 

eTrac software 

FBS Data Systems Ffexmls 

Food Software.com IPro Restaurant Inventory, Recipe & Menu Software 

GCS Property Assessment and Tax Billing 

Geomachanical design analysis GDA software 

GNOME Gnutrition 

Govern Software GovMap 

Govern Software Land and Permits Management System 

Greenbrier Graphics Deed Plotter 

Hansen CAMA 

HomeValue Plus software 

Hoviord and Friends Computer CMA Pius 

HP 49G+ Appraiser Fee Calculator 

Informatik MapDraw Deed Mapper 

Internet browser software 

Inventory tracking software 

Manatron MVP Tax 

Manatron ProVai Plus 

Mass appraisal records system MARS software 
Menu planning software 


j'S., 'V> VAV.!OuiiIiillii\VOrkS.ncVhljtfi''VOSl1P.f/inH/4nnltfantInrnPrln«- qcrivOrvrvwv 
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Microsoft Excel 
Microsoft Office software 
Microsoft PowerPoint 
Microsoft Word 
MicroSoive CAMA 

Midwest Appraisal Network software 

Modeliium PariTOP 

Multiple listing service software 

Nutrition analysis software 

Online title search and property report software 

ProMatch software 

Real Edge Software 

ReaiData Comparative Lease Analysis 

Realty Toots Toolkit for Market Share 

RE! Wise Commercial 

Reserve Interactive Table Management Software 
RPIS Silent CMA 
Sage MAS 90 ERP 
SoftCafe MenuPro 

Softree Technical Systems Terrain Tools 
ValueTech Report Builder 
Visual PAMSPro 
Web browser software 

Wilson's Computer Applications ReaiEasy Appraisals 
Wilson’s Computer Applications ReaiEasy Photos Plus 
i WinGap software 


- CurrentToots - 

Tools 

Apple corers 

Appraisal, mapping, and comparison data reporting systems 
Backpack vacuums 
Blast chillers 
Blenders 
I Bone savt?s 
Boning knives 
Box graters 
Graziers 


hitps://wvvw.!oiiisianaworks.nct/hire/vosnety'ind/AppHcantI:ifoPrint.aspx?popup--true&us.., 1 1/17/2014 
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Bread sNcers 
Broilers 

Cake decorating tools 
Cappuccino makers 
Carbonated beverage dispensers 
Carpet shampooers 
Carpet steamers 
Chefs’ knives 
Cleaning brushes 
Cleaning scrapers 
Clothes ironing equipment 
Commercial coffee grinders 
Commerciai coffeemakers 
Commercial dishwashers 
Convection ovens 
Conveyer ovens 
Cream whippers 
Desktop computers 
Double boilers 

Dry or liquid measuring cups 
Dust masks 
Dust mops 
Dusters 

Electric deep-fat fryers 
Electric ovens 
Electric stoves 
Electronic flood maps 
Electronic maps 
Fire suppression blankets 
Flood Insights 
Floor burnishers 
Floor scrubbing machines 
Food dicers 
Food processors 
Food shredders 
Food smokers 
Fruit zesters 
Garbage compactors 
Gas ovens 


:':-D;//www,lvjuisianawork5.ner/hire/vosnel/ind/ADr)licatitlnfoPrint.asDX?Dopup=true&us... 


11 / 17/2014 
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I Gas stoves 

Gas-powered deep-fat fryers 
Griddles 

Grills 

Handheld distance meters 

Hot dog cookers 

Household dryers 

Household washers 

Housekeeping carts 

Ice shaving or crushing equipment 

!ce-making machines 

Industrial dnyers 

Industrial sewing machines 

Industrial vacuum cleaners 

infrared heat lamps 

Instant-read pocket thermometers 

Juice dispensers 

Juice extractors 

Kitchen fire extinguishers 

Kitchen shears 

Kitchen tongs 

Knife sharpeners 

Laptop computers 

Laser measuring devices 

Light commerciai washing machines 

Mandolines 

Mapping and geographic analysis systems 

Mapping or location-based analysis systems 

Meat grinders 

Meat slicers 

Meat thennometers 

Melon bailers 

Microwave ovens 

Mixers 

Mop wringers 

; MuitMine telephone systems 
I Oyster knives 
j Paring knives 
Parisian cutters 


W\V\\.ioUlsiaililW('ifks.npt/hirP!/vn‘;nr‘f’/mH/Anr>Hr>flr\fTT^FAPri?-»t -t. 
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Pasta machines 

Personal computers 

Personal digital assistants PDA 

Pizza ovens 

Plane graters 

Portion scales 

Power floor buffers 

Pressure washers 

Pressurized steam cookers 

Protective face shields 

Push brooms 

Rea! estate mapping and property description systems 

Refrigerator thermometers 

Rice cookers 

Rolling pins 

Rotisserie units 

Safety blades 

Safety goggles 

Salamanders 

Scouring pads 

Serrated blade knives 

Sieves 

Sifters 

Slicing machines 
Sponges 
Spray bottles 
Squeegees 

Standing HEPA vacuums 
Steam kettles 
Steam pressers 
Steam tables 

Steam-operated sterilizers 

Step ladders 

Strainers 

Tile brushes 

Toasters 

Toilet brushes 

Trash bags 

Ultrasonic distance measurers 


nun^ ;V\.vwvv.iiiuiiiidiiawoik.s.tiel/hire/vosiiet/iiid/ApplicanUnfol’rinl.a5p\?popup Mn-coius... 


li/17/2014 
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I Vegetable brushes 
Vegetable peelers 
Vinyl gloves 
Waffle makers 
Washer extractors 
Wet mops 
Wet-dry vacuums 
Woks 

Work scrubs 


f- References 

I Please Contact this Individual Regarding References 


This job does not have a question set ass jdated with it. 


Driver's License Information 


Do you have a valid Driver's No 
license? 


Do you have access to s 
motor vehicle? 

Do you rely on public 
transportation? 


Yes 


No 


View/ Add Notes 


Creare Date 


No notes have been made 


niluk.,- v\\v\.v.iuuii.ianavvoiks.noT/hire/vosnet/}nd/AnnlicantfnfoPrint.asnx?Dor)UD=true&.us,,. 


rage lu or i i 


11/17/2014 
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Randois Inc, 

2320 Kaliste Saloom Road 
lafayette, LA 70508 
337-981-7080 

Dawn Richard 
326 Travailieur Road 
Lafayette, LA 70506 

November 10, 2014 

Dear Dawn, 
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Recently you applied online for a position with Randois, me. to date you nave not canea or cpc'e in to 
apply, if you are interested in the below position offered, please complete the attached application and 
give us a call. Thank You. 


s/Frank Randal 
Randois, Inc. 


Job Description and advertisement: 

25 temp H2B positions as crab and crawfish seafood processors (53-7062, 51- 
3022) approx, 10 months duration. Begins 2/16/2015 thru 12/05/2015 $7.35 
hrly, (11.03 OT) 8 pm - 4 am, M-F, some Sat/Sun, hrs/schedufe/overtime may 
vary. Employer may require post hire, random drug screen, upon suspicion or 
post accident, employer paid. Payroll deductions as required by law. No on the 
job training, no education requirement. Workers needed to dehead, dump sacks, 
extract meat, fil baskets/tables, grade, ice pack, package, peel, prepare, process, 
remove/discard waste, seal, wash, weigh. Box, refrigerate/freeze, ioad/unload 
trucks and cleanup/sanitize worksite and any other activities as related to 
PWD/DOL assigned SOC code as per onet online, org. Must not be allergic to crab 
or crawfish. 35hrswk, No experience required. After initial SO hours of 
processing employee must be able to peel 4.25 lb or more per hour. May be paid 
per lb (S) employer discretion, which at all times will meet or exceed ETA 9142 
certified hourly wage. Unpaid 30 minute breaks available at employee discretion, 
lob offered by Rando! Inc, contact Frank Randoi, 2320 Kaliste Saloom Road, 
Lafayette, LA 70508, 337-981-7080 JO # 512024. 
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Contact information - 


Applicant Name: 

Dawn Richard 


Address: 

326 Travailieur Rd. 

Lafayette. LA 70506 US 


Primary Phone: 

(337) 981-4139 


Alternate Phone: 



f— Candidate Summary 

Name and Location: 


Dawn Richard of Lafayette, 

LA 

Occupation Experience: 

(Jail requires 0 m(>r}th(s} of experience ss Meat. Poultr/. and Pisfi Cutters anc 
Trimmers) 


Highest Level of Education: 

(Job requires No Minimum Bduestton Requirement) 

9ih Grade Completed 

IndrcaSors: 



Auto Rank: 


0% 

Your Rating; 


Not yst rated 


Distance from LocationAWork Site; 

Estimated 4.1 miles 

WIHIng to Travel: 


Not Specified 

Willing To Relocate: 


Not Specified 

Willing To Teleccmmuta; 


Not Specified 

- Specialized Qualifications 

Ceftificstes: 




Not Specified 

Secuiiiy Clearance: 


Not Specified 

Typing Speed: 


Not Specified 

Langyags/Proficlency. 


Not Specified 


— Application Status 

Application Method: in Person on 11/8/2014 9:-57:13 AM 

Applicant Status: Status unknown 


uupv \v.iouisumu.vvoik:5.rsct'hut;/vosnet%id/ADT)iicantIr:roPrint.asnx':^non5in~trupJi'-iK 


1 i/in/9ni4 
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Comments; 


None j 

1 


Type of Job Desired 

Desired Occupstion;: 

(Job is for Meat, Poultry', Fish C-jftsrs 
and Thmrrtars} 

Desired Salary: 

(Job listed for $7 25 per Hour !o $11 Q3 
per Hour) 

Desired Job Locations: 

Desired Empicytnent Type: 

(Job Type is Seasonal) 

Pyll Time cr Part Tims: 

{Jab 15 Full Time (30 Hou's or More)) 

Shifts Wliiing to Work: 
fjcb is for the Other, seejcb description 

Shift) 

Days Avsiiabis for Work: 

Additions! Information Regarding Type of Desired Job: 
Not Specified 


p Employment History 


Company | Location 
Name j 

1 

Job Title 
{Occupation) 

Start/End 

Dates 

Duration 
o' Job 

Gross 

Salary 

Reason for 
Separation 

Little ! Decatur 

Caesars |AL 

Cashier 

(Cashiers) 

08/1986 - 
02/1987 

6mc iths 

Confidential 

Confidential 

High ! Lafayette. 

Chapperal !LA 

Barmaid 

(Bartenders) 

08/1983- 

05/1984 

9mcilhs 

Confidential 

Confidential 


Total 

1ye;-f. 

Smciths 



ANY 

Lafayette Parish 
Not Specified 

Not Specified 

Not Specified 

Not Specified 


Occupational Experience 


Occupation ^ Experience 

ii 

No Occupational Experience 


f- Education and Training 



1 Oimtifirstion 

Course of j 
Study i 

Issuing Institution 

; Location 1 Completion 

1 ! Date 

1 i 


Llpf),.. WWW. ioui^iiaiJdVVinks.liet/hirc/vosnct/ind/Annhcnnffnfh Print a‘;nv‘'*nnnnrt=rnip/^^' 


5 I /tr)/?n 14 
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i 


High School High School 

Equivalency Diploma 


Calhoun Communiiy 
State College 


lAL, US 


rage j ot 0 


j 02/01/1979 ■ I 

^ I 

i 


Occupational Licenses a Certificates 


Certificate / License 


Issuing Organization i| Completion Date 


No Occupational Ucense(sj - Certificates 


State ll Country 


r~ Skills - 


List View: 

There are no skills to display 


p Career Readiness Certificate Assessment 


WorkKeys® Skill 

Individual Score ! J >b Order Minimum j l 


Applied Mathematics 

No Score Recommended 


Locating Information 

No Score Recommended 


Reading for Information 

No Score Recommended 



Career Readiness Certificate: 


r- Other Foundational Skills Assessments 


WorkKeys® Skill 

Individual Score 

Job Crder Minimum 

Difference 

Applied Technology 


No Sco e Recommended 


Business Writing 


No Sco e Recommended 


Listening 


No Stxjre Recommended 


Observation 


No Scoe Recommended 


Teamwork 


No Sco e Recommended 


Writing 


No Sco e Recommended 



hii.K l,inKwn>m.irrk<.net/hire/v<Ki!et/inti/ADDlicantljifoHrint.aspx?popup-truc&us... li/iC720i4 
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Typing Speed 

No data available for this item. 


Languages and Proficiency 

No data available for this item. 

- CurrentTschnoIogy 

You do not have any saved technology 

p Current Tools 

j You do not have any saved tools 


p References — — 

j Please Contact this individual Regarding References 


This job does not have a question set t-ssoclated with it. 


~ Driver’s License Information 

Do you have a valid Driver’s No 
license? 


Co you have access to a Yes 
motor vehicle? 


Do you rely on public 
transportation? 


No 


— View / Add Notes - 





! Note 

j Create Date 

1 

No notes have been mace. 


. U\S\V.iOuisiiiliawoiks.nel/tnre/’vosnfti/inH/Annlir.nntii''fnPrinJ n«inv''''nn5iim=trnpA'm3 


11/innnu 
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— CSEPorate Prefix 
^ fienerai 
kasaiions 
J ContactsAkPi^ 

iJa 



Cammuntcat ions Profile 
J Wessaoes 

^ SuSscriPHnns 
i-J Emali Lqq 


Aoplicatlon Questions 


JobSkHI Ssta 


!tl Show Filter Cnteria 


Results View; Summary j PetailBd 
To sort on any column, click a column title. 
# Job Title 


166050 Bookkeeping, 
Accountirrg, and 
Auditing Clerks 


Chefs and Head 
Cooks 


Job' 

Status 

0;»- 

line 

Status 

System 

Status 

Created 

inactive 

After 

Views ;■ Appik 

AcOorr 

i Select 
^ □ 

Expired 

Offline 

Closed 
by staff 

10/6/2005 

10/19/2007 

IS.OO^O 

AM 

0 0 

Copy 

Edit 

□ 







Delete 








Search by 
Job Criteria 








Pre-fill 

Advanced 

Resume 

Search 


/ 

/ 





Applicants 


/ 






Preview 





/ 



Template 


Expired 

Offline 

Closed 
by staff 

^0/6/2005 

11/5/2005 

12:00:00 

AM 

88 10 

Copy 

n 

x 




Edit 








Delete 








Search by 
Job Criteria 



httn‘;://\\nA,'\v.lnuisianaworks.net''hire/vosneD'foiders/emo/iobord€rfolder.aspx?eriC-dhqzHf... 1 1 / 19/2014 
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i'age 2 of 4 


Pre-fill 

Advanced 

Resume 

Search 

Applicants 


Preview 


512024 

Crab and 
Crawfish 
Seafood 

Expired 

OfRine 

Expired 

11/7f2014 11/18/2C14 18 

2 


processors 




ly / / 






L-' 

1 ^ 







■ 






1 ' 


172102 

Dishwashers 

Expired 

OfUine 

Closed 

11/7/2005 12/7/2Q05 19 

2 





by staff 

1200:00 

AM 
















177546 

Dishwashers 

Expired 

Offline 

Closed 

12/27.'2C0^-1,'2S/2006 31 

15 





by staff 

. 12.00:00 

AM 




Template 
Copy □ 

Edit 

Delete 


Search by 
Job Criteria 


Pre-fill 

Advanced 

Resume 

Search 

Applicants 


Preview 

Template 

Copy □ 

Edit 

Delete 


Search by 
Job Criteria 


Pre-fill 

Advanced 

Resume 

Search 


Applicants 


Preview 

Template 

Copy □ 

Edit 

Delete 


Search by 
Job Criteria 


Pre-fid 

Advanced 

Resume 

Search 


Applicants 


228571 Dishwashers Offline CiosecT^ 11/21/200S 22 4 

staff 


litlps.// vvww.k)Uisiana\i’OT^.nidU'hir 0 /vosnSt/foldsrs/emrv'iohrirHf‘rfn!rlr‘r ncnvVp 


Preview 
Template 
Copy □ 


1 1 n Q/oihi A 
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12/21/2QC6 

12 : 00-00 

AM 


429638 Experienced 

Kitchen Manager 


Expired Offline Closed 9/14/2012 ^ 10/1/2012 
" by staff 12 pO.QO 

AM 



429471 RESTAURANT Expired 
COOK 


Offline Closed 9/12/201^/10/24/2012 106 2S 
by staff ^ - 12.00.00 

/•' AM 



396437 Seafood Expired 

Processing Plant 
worker 



Edit 


Delete 

Search by 
Job Criteria 


Pre-fill 

Advanced 

Resume 

Search 


Applicants 


Preview 


Template 

Copy □ 

Edit 


Delete 


Search by 
Job Criteria 


Pre-fill 

Advanced 

Resume 

Search 


Applicants 

Preview 

Template 

Copy □ 
Edit 


Delete 


Search by 
Job Criteria 


Pre-nil 

Advanesd 

Resume 

Search 

Applicants 


Preview 
Template 
Copy □ 

Edit 


Delete 


Search by 
Job Criteria 


Pre-fill 

Advanced 

Resurne 

Search 


:s:.c WWW. iouisiaiiaworks.net/ hire/vosnef'foidcrs./emn/tohnrdftrthider asnxVf*nr=flhn-/Mr 


i/in/'/t'lid 
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Fage 4 of 4 



i4 4 Page ^ Of 2 U M 

12 Records Foil nd 

SEARCH CRiTERIA:lrl,m« |<.J„ ,„l, completoiM,, .„j j* ^ ' 


Applicants 

Preview 

Template 

Copy Q 

Edit 

Delete 

Search by 
Job Criteria 

Pre-fil! 

Advanced 

Resume 

Search 

Applicants 

Preview 

Template 



hnp‘"'-v\nvw.louisuirio\vorks,not/'hire/vosiiet'folders/emp/iob..>rderfolder.asDX?aTir.=Hhn7Hf 1 1 /iq/toi 
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Job Orders 


I Mv Portfofi^ ^ 

■"' -■SoKtesMte ffl ‘-^BuaarisssaM£sa£lifl 


ijpfe 9f0or Tatripfate s Anpitec^on Ouestlowa 


Jpta Sfcili Sste 



'+lShow Filler Criteria 


Results View. Summary j Detailed 
To sort on any column, click a column title. 


# Job Title 

Employer 
Job Status 

On-line 

Status 

System 

Status 

Crested InanOv^ i Views Apptlr-ar 
After j 

s Action 

Select 

a 

512024 Crab and 
Crawfish 
Seafood 
processors 

Open and 
available 

On-Line 

Open and 
availabie 

11/7S014 }1;1B«0U 2 'j 

/ / 

Copy 

Edit 

□ 





f y 

Delete 






i . 

Search by 
Job Criteria 







Pre-fill 

Advanced 

Resume 

Search 






Applicants 






i/ ,p 

C' ,A^ 

^ / 

Preview 






Template 

Map 




^ 4 Page jl v| Of 1 1? ' 

Rows j ib v| 




1 Records Foun 1 



SEARCH CRiTERfA.lnlamw Jabs twiy and CampJeid jobs 






httDs;.//wwu’.louisianaworks,net/hire/vosnet/fnMers/emT)yioborderfolder.as:Dx?enc-dhtJzHf... 11/18/2014 
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Job Orders 


Emolatfer 
Job Order TemnlaiB^ 


f Mv Portfolio ^ 

ffi 

^plication Quaaticns 


Job Sitfi! Sets 


Tools and Technoleov 


Show Filter Criteria 


Results View: Summary j Detailed 
To sort on any column, dick a column title, 
# Job Title 


512024 Crab and 
Crawfish 
Seafood 
processors 


f ij ' toyer ; On-line System 
-■o ‘talus , Status Status 


Inactive ; Views Applicants 
After V 


Open and 
available 


On-Line Open and 11/7/2014 11/18/2014 15 
available 






■■ v> 


^ Page ft V] Of ? l> 


Action 


Copy 


Edit 


Delete 

Search by 
Job Criteria 

Pre-fill 

Advanced 

Resume 

Search 

Applicants 

Preview 


: Template 


Map 

Rows (10 


1 Records Found 


SEARCH CRITERIA Internal jobs ortiy and Comeletajobs 


httpSj'/v^-ww.iouisianaworks.net/hire/vosnet/folders/einD/ioborderfolder.asnx'^enc-filio^Hf !)/n/?OH 
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i"age I ot 1 


Job Orders 


£mglovi;r PraCilas 
Job Order Temslatac 


[ Mv Pbrtfc^o T 

Human Reso^irci. pij^n 

Appficatian QuBstipna Job SktII Soto 


Show Filter Criteria 


Results View; Summary ] Qetaited 
To sort on any column, dick a column title 


^ Job Title 

512024 Crab and 
Crawfish 
Seafood 
processors 


Employer On-line 
Job Status Status 


System 

Status 


Created 


macLvr 

After 




Action 


Open and 
available 


On-Line Open and 11/7/2014 11/18/2014 10 1 


V- 


Copy 


'T 


\ 




V 


'i.’ 




<i Page fl ^1 Of T ^ H 
1 Records Pound 


r Template 


i Select 

i' a 
"d' 


Search by 
Job Criteria 

Pre-fiff 

Advanced 

Resume 

Seardt 

Applicants 

Preview 


Map. 
Rows )lO~"v| 


SEARCH CRlTERlA.Inlertja! joe? on/y ftnd Corrcisle /eb? 


hitns'//\\'wwJoin‘tianaworks.nct/hirc/vosnct/fol<lers/emt)/U'borderfoIder.aiip,<?ci .. diiazili... 11/14/2014 
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Job Orders 


[MiPoiSsfal 


■ EmatesLEiMlias 
iSti Order Temsaletfl^ 


Job Skid Sets 


Twls and T gcnnoiogv 


i±i Show Filter Cfiteria 


Results View: Summary i Detailed 
To sort on any column, click a column title. 
# Job Title 


512024 crab and 
crawfish 
seafood 
processor 


Empioyer On-line 
Job Status Status 


System 

Status 


Inactive 

After 


Views Applicants \ h-iti 


Open and 
available 


On-Line Open and 11/7/2014 11/18/2014 9 
available 

( ’ 


\\\ 


-f 


> 




t/ni' 


.•y) 


A 




Copy 


Delete 

Search by 
Job Criteria 

Pre-fi!i 

Advanced 

Resume 

Search 

Applicants 


A — 

A Preview 


Page |i v| Of l f 


if 


Template 


i I' <,t 

□ ... 

□ : 


Map.... 

Rows [1£_J^ 


1 Records Found 


SEARCH CRiTERiAiifltemai jobs orify and Complete jobs 


/,wuisianaworks.nct/'liire/vosnet/Mders/emp/jobordcrfoldei.aspx?euc=dhqzllf... i 1/13/2014 
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’ impfovar Profiipif 
Job Order Templates 


[ BdlPortfofig I 

RfiSOurja! Wan 

Job,aM»Set|, 


ft; Show Filter Criteria 

Results View: Summary | Detailed 
To sort on any column, click a column title. 


# Job Title 

512024 crab and 
crawfish 
seafood 
processors 


Employer On-line System 
Job Status Status Status 


Inactive Views Applicante^- Ar; 
After 


Open and On-Line Open and 11 / 7^2014 11/18/2014 9 
availabta available 


Page |1 v| Of 1 u 



1 Records Found 


SEARCH CR(T£R!A;ht6fn«l job's anfy and Compleis joss 


https://\vvvw.louisiana\vorks.net/liirc/vosnct/fo!ders/ertip^oborderfoIcier.aspx?enc=dhqzHf... 1 1/11/2014 
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Fage 1 of 1 


i My Portfslfy I 

•+- 

tjuaumJ- B SO urce Plar^ 

JobOf^Lleaeiaua Aopfeatiwi 


■ iQigigver Profif.^5 


Job Skill Sate 


Tools and TeehnolnaY 


Show Filter Criteris 

Hesults View: Sujnmsry j Detailed 
To sort on any cofomn, cFtcK a column title 


^ Job Title 

512024 crab and 
crawfish 
seafood 
piocesscrs 


Employer On-line System 
Job Status Status Status 


Created 


: Vi<5W'S 


Open and On-Line Open and 11/7/2014 11/18^2014 0 
available available 


0 


Copy 


Search by 
Job Criteria 


^ Page jTvj Of I 



Template 


Map 

Rows ; 


1 Records Fourd 


SEARCH CRiTEHiA'tntornsi iab$ only and Compl?r«j6tui 


- \ . loi}iSii-U]>,HVOrks.nt’t/hiTf^/VrtRnftt/1nlf1prR/(=>:rn'n/inl'^Arr1f»rtnlr?r‘r acnv 


1 1 n/hAj A 
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Nq P'^ffiwcriKrohgy.:.' 
NP ewS'l swbscupfions? 
Upload youf resume 
and «ppl/ iof the fOb 
you want in bne : 
strr^lostep. 
tdnadvertlsor.cem/jafts: 


mici Fi¥i MIMPf IS k DAY 
TO SWLDABETTEi LIFE. 


Thct small steps you sate today can cttangcyouf We 

a job olerl, or gei tips on bow to tfansfer you/ 


Ucealeyou/ resume. 





Serious About A job Ch^get 


Looking for that \e» CahW 
Bi'gin vour bParch with Cla^ifietls;' ' 

? oas'. v\a\ to "Pound th^' F^vemeht" 


OKCR?SWlS 
NEW f 0<» CONCEPTS 
aVC^W^Wi A? C-NIVEHS! 
- OPtOUISIANAAT 


WfNNi.S'G TEAM! 
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CiSL6eti AppEicatsogi ssmc® ■■ Bien 


From: 

Sen?: 

T©: 

Subject: 


Edgerson, Adrian <aedgerson@gannett-com> 

Friday, November 07, 2014 3:03 PIV 
Couch Application Service - Kelly 

RE; OOPS -- forget the previous use this one.... should be copy and paste 


Kelly, 

Here is the receipt for the ad. 



TmsiicticH Type: 
Ad Nuwbc}-: 
Apply ta CMneatOrder: 
Payment Mt-Sicd : 
Bad D«ljt: 
CreditCard Number: 
CreditCazd Expire Date; 
Paynwpt Awou nt: 
Amount Due : 
Reference Number 
Charge ts Company: 

Categoiy; 

Cieditto TrajuaclicinNumber: 

Invoke Text: 
Invoice Notei: 


Payment 

3001521821 

Yes 

CraiU Card 

XXSXXXXXSXXX387< - MC 
FsScuaxy 251$ 

$590.3)0 

$ 0.00 

La&yette 

eSassiSed 


CustoinsrType: Ca 
Cuj tome r C ate gory: 
CustomarStitus: C] 
CustoraerGroup: 
Customer Trade: 
Account Number 5( 
Phone Nuirier: 22 
Company/Individual; C« 
CustomarName: C 

Cujtotne* Address; 23 
23 

NI 

CheeJt Hurrier 
Routing Number: 


Adrian Edgerson 

Sales Consultant 

Gannett } CareerBuMder.com 

S8S-692-4349 Toll Free 

aedaerson@aannett.com 


i-rom: Couch Application Service ■ Kelly [mailto:touchapplicaiionierv cegJgtnail roml 
Sent; Friday, November 07, 7014 3:52 PM 


i 
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Coye^ Apftikaitior& Servise - Kelly 

?rorn: Edgerson, Adrian <aedgerson@gannett.conn> 

Sent: Friday, November 07. 2014 2:57 PNr 

To: Couch Application Service - Kelly 

Subject: RE: OOPS -- forget the previous use this one.... should be copy and paste 


Kelly, 

I have the ad copy for you below. The cost is S990.00and is set to run this Sunday and Wednesday the 12‘T 


SHFOOO PROCESSOR 

'TsTemFHfB P®onTas crab and crawfish seafood 
processors {53-70&2, 51-3022) approx. 10 months 
duration. Beams 2/16/2015tlirij 12/0&2015 J7.35 
hr!v, {1 1,03 OT) 8 pm - 4 am, M-F, soma Sat/^tun, 
hrs/schetlule/oyeriime may vary. Employer may require 
post hire, random driiq screen, upon suspicion or post 
accident, employer paid. Payroll deductions as required 
by law. No on the job tralnlnq, no education 
requirement. Workers needed to dahead, dump sacks, 
extract meat, lii basket stUbies, qrade. ice pack, 
packaqe. peel, prepare, process, remove/discardwasia 
seal, wash, weiqn. Box, relrlqsrate/IreeES, load/unload 
(rucks and cleantip/sanilize worksite and any other 
activities as related to PWD/DOL assi.qned SOC code 
as per onet online.orq. Must not be ailerqlc to crab or 
crawtish. JBhrswK, No experience required. Alter 
initial eo hours cl processinq employee mdsi be able to 
peel 4.2S lb or more per hour. May be paid per ib® 
employer discretion, which at all times will meet or 
exceed ETA 9142 ceftitiad hourly waqa Unpaid 30 
minute breaks available at employee discretion. Job 
ottered by Randol Inc, contact Frank Randol, 2320 
KalisleSaloom Road. Latayette, LA 70508 
337-981-7080 JO #512024 


Adrian Edgerson 

Sales Consultant 

Gannett | CareerBuilder.com 

888-692-4349 Toll Free 

aedaerson@aannett.com 

From: Couch Application Service - Kelly [mailto:couchapplicationservlceiaigmail.coml 
Sent; Friday, November 07, 2014 3:52 PM 
To: Edgerson, Adrian 

Subject; OOPS - forget the previous use this one.... should be copy and paste 


RUN THIS ADVERTISEMENT on Sunday and Wed Nov 9 and again on November 12 2014 

Please call me for payment, 225-718-3586, Thanks! kc 


1 
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25 temp H2B positions as crab and crawfish seafood processors (53-7062, 51- 
3022) approx. 10 months duration. Begins 2/16/2015 thru 12/05/2015 $7.35 
hriy, (11.03 OT) 8 pm - 4 am, M-F, some Sat/5un, hrs/schedule/overtime may 
vary. Employer may require post hire, random drug screen, upon suspicion or 
post accident, employer paid. Payroll deductions as required by law. No on the 
job training, no education requirement. Workers needed to dehead, dump sacks, 
extract meat, fil baskets/tables, grade, ice pack, package, peel, prepare, process, 
remove/discard waste, seal, wash, weigh. Box, refrigerate/freere, load/unload 
trucks and cieanup/sanitize worksite and any other activities as related to 
PWD/DOL assigned SOC code as per onet online.org. Must not be allergic to crab 
or crawfish. 35 hrs wk. No experience required. After initial 60 hours of 
processing employee must be able to peel 4.25 lb or more per hour. May be paid 
per lb @ employer discretion, which at ali times will meet or exceed ETA 9142 


certified hourly wage. Unpaid 30 minute breaks available at employee discretion. 
Job offered by Randol Inc, contact Frank Randol, 2320 Kaliste Saioom Road, 
Lafayette, LA 70508, 337-981-7080 JO # 512024. 
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Kelly i. Cc ^ych 


Froft^: 

Sent 

To: 

Subject; 

Attachments: 


CQUch Application Service <CouchAppiicationSer\'ice@gmail.com> 
Friday, I'Jovembef 07, 2014 2:43 PJvt 
, MHESS@LWCLA,GOV; KELLYji0UCHl@GMAiL.COM 
RANDOLS H2B APPLICATION ' 
scan.pdf 



Please open the attached document. This document was digitally sent to you using an HP Digital Sending device. 
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Job Order Print Page 


Page 1 of 2 


Louisiana Job Order Print Document 


Job Order: 512024 

Office; Lafayette Career Solutions Center 
Employer Information: 

Employer Name; Ruiidcl Inc 
How to Apply: in Person 
Company Website: ht 1 p:/A>"\^-vv.randois,com 
Application Comments: 

Location: 

Main Address: 

RANDOL INC 

2320 KALISTE SALOOM ROAD 


Print Date: H/7/20!4 2:39:50 PM 
LWlAj'Region: Lafayette Parish 


Mailing Address; 

2320 KALISTE SALOOM RD 


Lafayette, LA 70508 
Contact: 

Contact; Frank B. Bandol 
Phone: (337) 98I-70SGK Fax: 
Job Details: 


LAFAYETTE, LA 7C508 


Title; President 
Email: 


Occupational Code: 51302200 Meat, Poultry, and Fish Cutters nnd Trimmers 
Job Title; crab and crawfish seafood processors 
Industry Code: 

Number of Positions: 25 Referrals: 50 

Earliest Date to Display: 11/7/2014 Last Date Job Order Will Display: 11/18/2014 

Type of Job: Seasonal Job Time Type: Full Time (30 Hours or More) 

Duration: Over 150 Days Special Job Category: 

Job Duties and Skills: 

Description; 

25 temp H2B positions as crab and crawfish seafood processors (53-7062, 51*3022) approx, 10 months 
duration. Begins 2/16/2015 thru 12/05/2015 $7.35 hriy, (11.03 OT) 8 pm - 4 am, M~F, some Sat/Sun, 
hrs/schedulc/overtime may vary. Employer may require post hire, mndom drug screen, upon suspicion or 
post accident, employer paid. Payroll deductions as required by law. No on the job training, no education 
requirement. Workers needed to dehead, dump sacks, extract meat, fii ba.skets/tables, grade, ice pack, 
package, peel, prepare, process, rsmove/discard waste, seal, w:;sh, weigh. Box, refrigerate/freeze, load/unload 
trucks and cleanup/sanirize worksite and any other activities as related to PWD/DOL assigned SOC code as 
per onet online.org. Must not be allergic to crab or crawfssh. 35 hrs wk, No experience required. After initial 
60 hoars of processing employee must be able lo peel 4.25 lb or more per hour. May be paid per lb 
employer discretion, whicli at al! times will meet or exceed ETA 9142 certified hourly wage. Unpaid"3G 
minute breaks available at employee discretion. Job offered b} Rando! Inc, contact Frank Randol, 2320 
Kalists Ssloom Road, Lafayette, LA 70508, 337-981-7080 JO # 512024. 


Special SofEware/Hardware Skills Needed: No 
Special Skills; 

Job Requirements: 

Minimum Age; 

Test Done By: No test required Required Tests: N.A 

Hiring Requirements; 

Hiring Requirements Other; 

Education Level: No Minimum Education Requirement 
Months of E.xpericnce: 0 
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Job Order Print Page Page 2 of 2 

Requires a Drivers License: No Near Public Transporration; Yes 

Drivers License Certillcation; 

Drivers License Endorsements: 

CGsnpeasatioD and Hours: 

Minimum Salary: 7.35 Hour Maximum Salary: 11. G3 Hour 

Pay Comments: Will discuss applicant 
Supplemental Compensation: No 

Hours per Week: Hours Vary Actual Hours: 

Shift: Other, see Job description 
Benefits: 

Other Benefits: No Benefits Listed 

Job Order Information to be Displayed Online: 

Job Order Information Online: Company Name is displayed. One-stop staff does not screen applicants 
Job Applkstion Information Needed: 

Req Section 
yj Contact Information 

: ’ Employment HisioD' ^ Allow individuals that have never had a job to apply (eg. College graduates) 

...1 Education History 
G Certifications 
..J Desired Job Type 
Other information: 

Green Job: No Subsidi:^ed by ARRA (Stimulus): No 

Featured Job: No In an Enterprise Zone: N’o 

Federal Contractor: No Court Ordered Affirmative Action: No 

Staff information: 

Category: Regular (Non Domestic) Job De\eloper Mandatory Listing: NA 

Status: Open and available Employer Status: Open and available 

Reason; NA 

Future Release From Hold: 

Job Order Followup: 12/22/2014 
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JOD uruer t^rmi fage 


Page 1 of 2 


Louisiana Job Order Print Document 

JobOHpr- Print Dale: il/7/2014 2:24<4S PM 

Office' 1 '^nter LWIA/l-legbn: Lafayette Parish 

Employer irifortpstloa: 

ErriDlover N?ni'’- 
HowtoAppiv- f- 

Company Website: 

A - i Comments: 

Location: 

Main Address: i Mailing Address: 


2'^20 scAFTerr Pat 


Contact; 

Contact: 

Phone: {337>';Jit-'?nRnv pax: 

Job Details: 

Occupational C ‘ ~'} )2,70tF Mnin; P;fiaUry, anti 
Job Title; crab and crawfish jjroccssf'rs 

industry' Code; 

Number of Position.'.;:; 25 
Earliest Date to Display: 1 1/7/?0!4 
Type of Job: Seisms} 

Duration: Over 150 Days 
Job Duties and Skills: 

Description: 


I.AFA.VPTT'n' t 

Title: P esident 
Email: 

Cutters nfjj "r?Tb>n'?r;i 

Refermi;':«o • 

Last Da:j Job Order Will Di-nk>‘:.T 

Job Tim : Type: FwU Xime ('30 Honrs or Morel 

Special ob Category': 


25 temp H2B posiitlons as crab and esawfish seafood processor:: (53-7062, 51-3022) anoros 18 mnnth. 
duration. Begins 4/16(2015 thru 12/0S/2015 $”..■'5 hrly, (11.03 CT) 8 pm - 4 am, M-V some'sat/Sun 
hrs/scheduie/oveHtac may vary. Employer may require post h re. riiftdmn drug screen, upon susniefon nr 
post accident, employer paid. Payroli deductions as required by low. No on she job training, no education 
r9qaireffient.WMr.sers needed to dehlad, dump sacks, estract ::ieat, HI baskets/tabies, grade ice sack 
package, peel, prepare, process, remdve/di.scard wa.ste, se,a!, w:. sh, weigh. Bov refriuerLesCr^^,. .. 

trucks and cleampp/sanitize worksite|md any jihcr activities a> related to PWD/DOI. assigned s’oc code as 
per onet oniine.org. .Most not he alierfek to crab or crawfish, 35 hrs wk, No experience reoH,L a n . > i 
60 hours of processing empio. i musT^bc able to peel 4.25 lb or more pert^ Ma; bo pTd ^ 
empiover discretion, which , , w,I! meet or exceed ETA 9142 certified hourly wage £1 wIq 


employer discretion, whicb at ' t 
minute breaks ayailsbie at emj 


I — — ... , ,, ...ac,w.v».v,a. ./wu ultesBu [7v nanooi i 

Kaiiste Saloora Rbsd, Lafayette, LA t0588, 337-931-7080 JO U 512024. 


Special Software/lKardware Skills Needed: So 
Special Skills: 


Job Requirement: 

Minimum Age; 

Test Done By: Noitest required Required Tests; N.A 

Hiring Requiremefiis; 

Hiring Requiremcfits Other: 

Education Level: $o Minimum Education Requirement 
Months of Experience: 0 
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Joh Order Print Page 


Page 2 of 2 


Requires a Drivers License; No Near Public Transportation: Yes 

Drivers License Cerlifscation: 

Drivers License Endorsements: 

Compensation shd Hotirst 

Minimum Salary: 7.3S Hoi^r Maximum Salary: 11.03 Hour 

Pay Comments: discuss witli applicant 

Supplemental Compensation: No 

Hours per Week; Hours Var>' Actual Hours; 

Shift; Other, see job descriptioo 
Benefits: ; 

Other Benefits: Nb Beneftts Listed 

Job Order in form stton to be Dlspiajjed Online: 

Job Order Informjjtion Online: Compafiy Name is displayed, One-stop staff does not screen applicants 
Job Application information Neede«^: 

Rsq Section 

V/ Contact Information 

: : Employmertt Historj.' ^ Allovt individuals that have never had a job to apply (eg. College graduates) 

Education History 
- ■ Certificatiohs 


-li Desired Job Type 
Other Informati^; 
Green Job: Ho 
Featured Job; No | 
Federal Contractor: No 


Staff Inforinatio|i; 


Category: MegElar (Non Domestic) 


Status: Open and avaiiabie 


Reason: NA 


Future Release From Hold: 

Job Order Followup: S2/22/2014 


Subsidized by ARRA (Stimulus): No 

In an Enterprise Zone; No 

Court Ordered AfTimiative Action: No 

Job Developer Mandatory Listing: NA 
Employer Status: Open and available 
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OMBAppfoi/al t2D5-0<36 

Expiration Date 03.’31i20'S 

^pplica* "0 Wage Determination 

' n9i4i 

_* 'nt of Labor 

Piasss read and review She Instn ‘t i-s - 
found St htlO'//www fors.anl3t>or 

}Hy befors comptethig this fom and print Sogibly. A copy of tha instrucUons can be 

A. Empfoym®nt'?'"‘id V s? s s 

ion u' 

1 hdica ’ n' dass'ficat 

5n support! " L. 1 {WrHe Oass/fcatJon symbofr * | H-2B 

B, il-of»ContacUnfor 


1 1 , - ! ifamiiv] na're * 

|COU:'H 

■ 2 First (given) rr-rne* 

I KELLY 

3. M'ddle namets) ' 

J, 

i 4, Contact's jcb title ’ 
Owner/Manager Couch (crt-ricr 

Service Assistance 

5. Address 1 ‘ 

231 PECAN AVENl 

E 

6, Address 2 , , 

N/A 


7, City* 

NEW ROADS 


3. State * 

LA 

9, Postal code * 

70760 

10. Country*' 

UNITED STATES OF 

AMERICA 

11. Province (if apDlicabie'/ 

UM uaoie, COUPEE PARISh 

12. Telephone number * 
225-638-7218 

! 13. Extension 
]N./A 

14. Fax Number 

225-638-7219 

15, E-Mail Address 
kellyjcouchl @gmail.com 

I 

C. EmpJoysr information 


1, Legal business name ' 

Randol Inc 


2. Trade name/Ooing Business As (D 
N/A 

BA). 'faDplicable § — 

3, Address 1 * 

2320 Kaiiste Saloorr 

Road 

4, Address 2 

N/A 


Lafayette 

: •' , . ?. Postal code • 

L 7050e 

8. Cuunliy UNITED STATES OF 

AMERICA - u- fTO«nce(ifapplicabiei 

33^981-7080 

_ 1 . Extension 

7207S6114 

j ^ {must be at least 4.qigits) • 

1 d 1 / 12 f 

D. Wage Processing information 

1 . Is the emolover covered by ACVW 

’ □ Yes ttj No "™ — ^ 

3. Is employer requesting conside 
Contract tSCA) Acts? * 

ve Bargains Agreement .'CBaTT^ ~ ~r?=n-r— — — — 

at, on of Davis-Bacon (DBA) or 




liTAFonn^UI 

Ciuc Ntmber: r,,, Cr,.,, 

, 'i.vNTOFL.'LBORi-SE OVLY ~~' 

D£TE3MI‘«A7'0M 1SSU€D 

PaicTTf? 





188 


0MB Approval: •I205-04SS 
Expiration Oato 03/D1/2D!6 


Application for Prevailing Wage Determination 
ETA Form 9141 
U.S. Department of Labor 



D. Wags Processing ilnformsUon (cc 

nt) 

4, Is the employer reauestinq cons4? 

ration of a sun^v In determining the prevailing waae? ’ 

1 3 Yes □ No 


4a. Survey Name: § 

U Ag Research Center • Crab'Or awiish Processors 

4b. Survey date of publication; ^ itj 

f29?2013 ’ 


E. Job Offer fnformstson 
a. Job Description: 


1. Job Title . J ^ K 

Seafood proces'T'C u-ab aiYd 

2. Suggasfed SOC (ONET/OES) cog 

i 2a. Suggested SOC (ONET/OES) occupation title ' 

53*7064 .; psokers and Packagers, Hand 

3. Job Title of Supervisor for this Posi 

Owner or Manager 

ion (if applicable) § 

4. Does this position supervise the w 

>rk of Other employees? * ; 4a. If ’'Yes“. number of employees worker § 

□ Yes a No j will supervise; N/A 

4b. if “Yes", please indicate the level 

of the eiTDioyees to be supervised: • □ Subordinate □ Peer 

5. Job duties - Please provide a dss 
details regarding the areas/fieids and 
begin in this space. ° 

npedbvi *" dv'^?ad,' d'ump:' 
process, removeydisc^-rd wa.nto. s- 

\r:-\ 

;ription of the duties to be pertormed with as much specificity as possible, including 
or products/rndustnes involved. A description of the job duties to be performed MUST 

;at,W3s!Y weigfirSPk. refng^r^s/frsezo tj' f<* ^ ^ pi 

b, wi!! travel de required tn order to 6a. if Yes . please provide details of the travel required such as the a^eafs) 

perform the job duties? * frequency and nature of the travel. § ® area(s), 

MIA 

□ Yes aNb 


F.TA Form 9141 


FO^^EFARTMOT OF LABOR ILVir: r?NLY 


yPonod 


Pagei of 3 


Ca3e Number: P-4Q0-1422r-3S 5 546 CaseStsti^. DETcRMiN.4-i0f) iSSUSD 


(J2.’08/2015 
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OM0 Approval 1205-0455 
Expiration Date' C!3/3‘''2016 

Aoplication for Prevailing Wage Determination 
ETA Form 9141 
U,S. Department of Labor 

E. Job Offer Information (cont) 


b. IVIfnimum Job Requlrsments: 


1, Education; minimum U.S. diploma 

0 None □ High Schoo!/GED □ Ass 
1a. If "Other degree" sn question l.sc 
degree required § 

N/A 

[jegree required * 

pciate's □ Bachelor 
bcify the diploma/ 

5 □ Master’s D Doctorate (PhD) □ Other degree (JD. MD, etc.) 
1b. Indicate the rrajorfs) and/or fteldls) of study required § 

(Way list more than cne related major and more than one field) 

N/A 

2. Does the employer require a secor 

d U.S, d;ploma/degree? ’ f -j yps 

2a. if ‘Yes in question 2, indicate the 

N/A 

second U.S, diploma/degree and ms maior(s) and/or fisid/s) of study required § ' 

3. Is training for the job opportunity re 

i a Yes .St!/! 

3a. if "Yes m question 3, specify the 
months of training required § 

N/A 

lumber of j 3b tnoioate the fietd(s)/name( 5 ) of training required § 

/ (May list more than one relalec field and omie lhan one type) 

:N/A 

4, Is employment experience require 

IZJ I QYes 3„No,::: 

4a. If "Yes" in question 4, specify {he 
months of experience required § 

N/A 

number of 

4b. indicate the occupation required § 

N/A 

b. Special Requirements - List specttt^ skuis, ncensesrcertificates/certifications. and requirements of the 

job opportunity. * 

SEE ADDENDUM 

c. Place of Employment Informatl 

- — ^ 

l": 

1. Worksite address 1 * 

e Salc-om Rd 

2, Address 2 

NrA 

— 

j. uity’ 

Lafpyctte.- 

4, County’ 

LSfaye‘t?y'Parii,-h 

0. btate/UiSirict/lerntory • ^ 


S, Postal code ’ 

7r'CAi^ 

employment or a location(s) other tha 

rvofksites with.n an area of intended 
the address listed above"? ' 

3 Yes a No 

7a. if Yes . identify the geographic p 
independent C!iy(ies)/township(s)/cou! 
performed. If necessary, submit a sec 
Please not© that wages cannot be prc 

N/A 

ace{5) 0 . employment indicating each metropolitan statistlcai'alea jMelcrrTC: 

ty(^s) (borou 9 h(s)./parish(esj. and the corresponding fate ) w/erewo^ 

ond completed ETA Form 9141 with a listing of the additiona n ,c ^ 
nded for unspecified/unanticipated locations, § ucipoiea worKsites. 



Case Number: I 

.rtr.'VK J 1 OF LABOR USE O.VLV 

OETERUiNATiCN ISSUES 

Page 3 of 5 

titty pfuod os-oaTcis 
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01*5 Approval 12G5-Q466 
Expiration Cato C-l/Gl/^CtS 


Kpoitcation for Prevailing Wage Determination 
ETA Form 9141 
U.S. Department of Labor 


F, Prevailing Wsg® Determination 


1 ' FOR OFFICIAL govern; 

MENT USE ONLY | 

1, muracklng number 

127-355546 

2^^ate PW^eauest received 


53- 


.aborers and Freight, Stock, and Materia! Movers, Hand 


ling wage 


7 -35 


I 4a. OES Wage level 


Cl H n Hi n !v m n/a 


5. Per; (Choose only one) 


S Hour □ Week □ Bi-Weekly □ Month □ Year □ Piece Rate 


5a, if Piece Rate is indicated in quest'on 5. specify the wage offer requirements 

niA 

t 


6. Prevailing wage source (Choose on?/ one) ' ' ~ 

Q OES (Al! industries) □ OES [jfCWtA - Higher Education) Q CBA □ DBA □ SCA Cl Other/Altemate 

Sun/ey 


6a. if ‘Other/Aiternate Sun/ey" in question 6, specify 
Employer Provided Survey 

7. Additional Notes Regarding Wage beterrnination ~ 

The employer's job duties rejjiresent a combination of the occupation in item sr n ,.j g-j, 
X' 0 vjit" i C‘ fters and Tnfsififers, 


The wage determination was ssued based on the e mployer submitted 


survey. 


3. Determination date 

11/07/2014 


9. Expiralton date 

02''08/2015 


F. Ofi/iS Paperwork Reduction Act (1205-0466) — 

Persons ste nol requires to responq to this fcoliection of informaCon unless It displays a cutrentiv vaM nssa . , 

reply to these reporting requirements is ntafdatory to obtain tlw benefits of temporary “mDlovmLi RMporxIenfs 


I205-0466) 


reply to these reporting requirements is ma 
Act, Section lOt). Public reporting burden i 
time for reviewing instructions. Searching ex 


a idatoiy to obtain the benefits of temporary emptoyment ceflir^a*jorr,m^ ' ^ 

1 or this collection of irtamalion is esilmaieq to aveTaoe 1 (Immigraiion anrt Nationality 
,e„e™ng i.isiruciions, searcning ei isting data sources, gathering and maintaininn -nrSi. nlrasn S" '"Ueriing the 

the cjiection of ^formation. Send commef ts regarding this burden estimate to the OfTsce of FoSfnr® reviewing 

of _abDr Room C4312 * 200 Constitution Ave. . NVV. * Wastungton DC *20210 Do NOT 4 *nH th ' * U S. Department 

aoclrass. ^ send the completed application to this 


HTA Forr.- ■ i 

Case Number 


FOR ^EP-ARTMENT Oh' LABOR USE ONI. Y 


Case Status iSSUED 


VHlidin- Period 


Page 4 of 5 


Ci2,'ai70i5 


191 


OMSAppfoval 1205-0463 
Sxprration Dote 03.'31/2Q16 

Koplication for Prevailing Wage Determination 
ETA Form S141 
U.S. Department of Labor 

ADDENDUM 

SECTION E.b.5: Special Requirements 

1. After initial 60 hours of processing employee must be able to peel 4,25 or more per hour. 

2. Employer may require post hir4. random drug screen, upo-n suspicion or post accident, employer paid. 

3. Overtime, hours and schedule ynay vary. 

4. Payroll deductions required by law. 

5. May be paid per pound at emp|oyer discretion, which at all times meet or exceed ETA 9142 certified hourly 

wage. ^ 

6. Unpaid 30 min breaks availabii at ernployee discretion. 

Mo on the job training. 

0 , Mo education requirement. 

\^-F, some Sat/Sun, 8pm-4am 

D. And any other activities as relbted to PWD.TOOL assignea SOC code as per onlin.e.org. 

11. Must not be allergic to crab or crawfish. 



’''™ ''OS depaktment ofubor fse csly 

CassN^jinb!, Caeaaliib- aieRiaiw.Mwiss,,.;, Valid,, p„,„j 
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From: 

Seiit: 

To: 

Subject: 

Attachrraents: 


oflc,porlfe}(§)doi.gGv 

Friday, Ncvernber 07, 2014 11:01 AM 

keliyjcoUchl^grnaii.com 

PW: Determination issued for Case Number P-400- 14227-3555*^6 
Determibation9141-P-400-14227-355546_110714120Q46.pdf 


To: KELLY COUCH 
231 PECAN AVENUE 
NEW ROADS, LA 70760 

Re: Case Number: P-40D-14227-355546 Reiceived: Oct 13, 2014 

We have completed your Prevailing Wage Request of Oct 13, 2014 and have issued a wage determination. The 
Department's prevailing wage determinatibn for the position of Seafood processors for crab and crawfish can be found 
under Section E on the attached ETA Form 9141 and is valid between Nov 7, 2014 and Feb 8, 2015 
Should the employer disagree with this determination, the employer may either; 

1) submit a redetermination request withl}i 30 days of this letter In accordance with the Department’s regulations. The 
process for seeking a redetermination of wages involving H-2B certifications is set out at'ZOCFR § 655.10(g), and the 
process for seeking a redetermination of Wages involving PERM certifications is found at 20 CFR § 656.40(h)'; or 

2) submit a new ETA Form 914 1, Application for Prevailing Wage Determination, 


Sincerely, 

Office of Foreign Labor Certification 
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^'5as0 rosd^and fcvlaw the instruclions^sfgtutiy befoie completing tWB fonn and print iegibty. A copy ot the fnatructlone can t» 


A, Ernployment-Sssed Visa Jnfonnatlon 

: 1. indltat« the tyoe of visa classifica^on supponed by 9tts application (Wi)*9 cisssAcation s^mboi)^° |h-2B 


S. Requestor Point*of-Contac6 (nformatloiB 


1, Contact's las! (femiiy; narrg * I 2, First (given) narr.e ‘ 

COUCH KE'»LV 

4. Gomsct'sjcb sitte * ” — 

OwnerfManage r Couch. Application Service Assistance 

5, Add-ess 1 ’ ' 

231 PECAN AVENUE 


j 3, Middle rane{s) 



NEW ROADS 

10. Coun^*' 

UNITED STATES OF AMERICA 

12. Telephone number * ,• • 

225-638-7218 \h 

15, E-Maii Address ~ 

Ketlyjcouchl ©gmalicom 


PfovinM {if applicable) 


POINTS COUPEE PARiSH 


j 13 . Extens'on 

: 14. FaxNun-ber 

In/A 

1225-638-7219 


C. Employer InJcffnetlon 


1 . Idgal ousiness rvame ' 
Randol Inc 


^^■^Trade naneVDoing Suamess As (DBA), if applicable § 


2320 Katis'e Saioom Road 


4. Address 2 

N/A 


' ■ Lafayette 
^Courtfv- 


j 9. Province (if appiioable) , 


13. NAICS coOb (m«( be at least 4-dii 
311712 


^ UNITED STATES OF AMERICA 

Taiephorw nu-nber • 

337-881-7080 

12. Federal EmpioyeT iaemificaticn Numb©r"(FE(M ltt>^ iRS) • 
720798114 

0. Wags Procasaing Information 

J.Usi!i8 employer ccv^ea bv ACWIA? » 

2_ Is the position cove red fav a Cciferriv^. Ra»^am;;^ 

Antwa.'noi 


PHiywvar ouvareo oy AOWiA? ^ 3 Yes^2 .‘^c 

. Is the positio n covered by a Coiiective Banaain^nq Agreem ert rCBAi7 » 

CowScllSl'IS™"'"’ (DBAi m 


\ Q Yes 3 No 
I OYss !2 No 
! Q DBA □ 5CA 


tiiAran«9Ml FOR DEPARTMENT OFL.VaOR tSK O.NLV 

CweSraius Df^RH.f«7fCM5Swo 


Page I of1 

’vnlii'iiy Ptfjod' ■’'^’^•'^1' 
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nsnool inc a:3/9b17033 


page 2 


Appiicattofi for PrevaRing Wage Oetewination 
ETA Form 9141 
tf.S. Department of Labor 


D. Wage Precessing Information (cent.) 

4, is the employer recuesiing cQns !d6f8fon of a survey in dstormiRing p's oravaiiino waos’’ * 

: 4a. Survey Name' § lSu Ag Researc^Camer- CmbCrawfi^rocassc'-s*'' — — 

Survey dale of publication: H i0/29/Z0t3 ' 


E. Job Offer InfermstSon 
a. Job Dsscrip^on: 


Seafood processors for crab and crawfish 


2. Sygsrc5fedSOC(ONET/OES)code* 


3. Joo Tine of Supe-n/isor for this PosiSon (if ai>clic3bie) § 
Ov^ner or fvlanager 


i 2 a. Si/gsesfe<?SOC(ONET/OES)occ.pat!ontil!e* 

I Packers snd Packagers, narxl 


4. DoM IKS posKion sgpen/lss the »rt< or other empteyaaeo ■ VU’TfVW’. 

□ Yes a Ko I will sjpervies- 


j^L irYes°, M&sse indicate Ihe iavei of ire emplo yees to be supervised- j □ Sucordinate STiiT 

LIS "'“ft* to be pertomec Wth >S much sp^iifcEy Si poss.ble, induainj 

nin croducB/induslr es inuolved. A descfipliot of the joo duties to be pertoitried StlUSr 

V*rt«r needed to dehead, duntp sacks, extract meat, fili bashetsdables, grade ice pack, package, peel, prepare 
prac^s, retrove/dlscard waste, seal, wash, weigh. Box, refrigetatarlreaze loadtunload tiucks, and cteanuoy 

$901112$ WOrKStlSr ^ 




J3 Yes a No 


FOR i>EPAK^lni:NTOFl..ABORUS£ONLY ' 


Cfcg.VLlmbcr:_^ ^-’^t27-JM6<a Stslw: PeTEHItNATlOrSiSSUSa 


, VahdityPerfCKi' ’’'■'T’t'Jou 


Pi'ie 2 of 5 
_,0 52/5W51J 
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NOv u/ ^ZV2 Randol ire 33798'7CS3 


page 
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OMB Apprevsi: 120&-C<'S5 
Eiifi'.fiilijr: Cote Oi'S'CCiiS 


Application lor PfevraiHng Wage Determiaatior 
ETA Form 914‘» 

U.S. Department of Labor 


E. Job Offer Information icont.) 
b. Mnimyio Jeb Rsquirsmsnts: 


1 Ecfucation; rrinSmum u.S. fllploffna/degre® required ’ 

E Nono C High Schcoi/GED □ Associate's □ Bachelar's ! 


Master's D Doctorata (PhD) □ Other cSegree fJD MD, etc.) 


If “Other degraa' ir quesl'QT 1 , specify the diploma- ! '’0. Indicate the majoris; and/or fie cl(s) of study requirad § 
decree required § | (May llsl mors than one retateo inalor ans mare than arte field) 


2, Does the smplaj^r require a second U.S. dipSoma/degres’ * | J Yes 3 No 

28. if ‘Yes' tn question 2, indicate tne secord U.S, d¥5lofT'arOe9r0eardnemajof(s)3ndyof fteid(s) of st'.^dy required § " 

N/A 

3. is training for the jot opportunity required? * 

' U Yes SSNo 

33. if 'Yes’ in question 3, specify the number of 
months of training required § 

N/A 

1 3b- indicate me fielc)(s)/name;s) Of training required § 

(Mjy list mo-'e than one related neia and more than i>ne type) 

N/A 

A, Is employment expe.'iance required? * 

1 a Yes 3 Mo 

Az. If “Yes' i.n question 4. specify the number cf 
months of experiorxie required § 

N/A 

5. SSBcial Refliii'am^rtla . 1 >«« «nai-in^ eUiiie 

4b. Indicate the occupation required § 

jN/A 

1 


} 0 t> opportynity, ' 
SEE ADDENDUM 


e. Flace of Empfoymeent Information; 


1 1. W0*Me sadrsss 1 ■ 2320 - 

“■ NIA 

1 

3. City * * 

Lafayette 

4. County * 

Lefaystte Pariah 

&. State/DislficyTemtory * 


-_■ -- 

705C8>2320 

i" will werK be pe.'formed in muitipie worksites v4thir an area Of Intended 

i - 

employment or a iocationCs) other ihart the address listed above*’ * 

C3 Yes 3 No 


I Pieass nolelhsl wages cannot be provided for unspecifeoVunant^pat^ ^cations § ^ antopaied worksites. 

:n/a 


I 


ETA Form 514 ! 

CiicNumbsr P-«M-i«22?'55t«s 


fOR DEPUBTMENr OFUBOR USE ONlv' 
Ca5<St«us Ce'ERWHAIiG-IISSUD 


?ege 3 of 5 

Valid, 'i>- Pciif^i, OifOS'^ois 
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page 4 


3M8 AppT'VEf; 1205-04S6 
SiiB'rDiio.i Oato aa.O'./SOJC 


App tj^aton for Prevertiog Wag^ Determjn ation 
ETA Form 9141 
U.S. Oepertment of t-sbor 
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!\jov \Jf £1014 l£i;U2 Rardol Inc 3379817083 


page 


5 


OMa ApprovaJ- 12as-M99 

StprcbonOats: 0S'51f20'6 ' < 

Applicafion for Pfsvaiti'ng Wage Determination 
ETA Form 9141 
ti.S, Departmsnt of labor 


ADDEIilDU^ 

SECTION E.b.5: Special Requirements 

1. After initisi 60 hours of procsssing emplovee must be abie lo peel 4 ,25 or more per hour. 

2. Empfoyer msy require post hire, random drug screen, upon suspicion or post accident, employer paid, 

3. Overtime, hours and schedule may vary. 

4. Payroll deductions required by law. 

5. May be paid psrpound at employer discretim*., which at all tmes meet or exceed ETA 9142 certified hourly 
wags. 

6. Unpaid 30 min fa'eaks available at employee discretion. 

7. No OP5 the job training. 

8. Noeducslion requiremenl. 

9. M-F. some Sst/Sun, 8pm-4am, 

10. And any other adivitiss as related to PWO/DOL assigned SOC code as par ortline.crg. 

11. Must not be allergic to crab or crawfish. 


eta Form 9l4i 

Case Nu.-nbor. r-«W'i4?zy£»jaMB 


FOR 0EPAR7MENTOFtABORV 
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Kei^y J. 


From: of[c,portal@doi.gov 

Sent: Friday. November 07, 2014 ll;0i AM 

To: keiiyJcouchl@gmaiLcom 

Subjest: PW: Determination Issued for Case Nurr^ber P-400-14227-355546 

Attachments: Deterrnination9141-P-400-14227-355546_110714120046,pdf 


To; KELLY COUCH 
231 PECAN AVENUE 
NEW ROADS, LA 70760 

Re; Case Number: P-400-14227-555546 Received: Oct 13, 2014 

We have completed your Prevailing Wage Request of Oct 13, 2014 and have issued a wage determination. The 
Department’s prevailing wage determination for the position of Seafood processors for crab and crawfish can be found 
under Section E on the attached ETA Form 9141 and is valid between Nov 7, 2014 and Feb 8, 2015. 

Should the employer disagree with this determination, the employer may either; 

1) submit a redetermination request within 30 days of this letter in accordance w/ith the Department’s regulations. The 
process for seeking a redetermination of wages involving H-2B certifications is set cut at 20 CFR § 655.10(g), and the 
process for seeking a redetermination of wages involving PERM certifications is found at 20 CFR § 656.40(h); or 

2) submit a new ETA Form 9141, Application for Prevailing Wage Determination. 


Sincerely, 

Office of Foreign Labor Certification 


1 
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0MB Aoproval. 1205-^468 
Expiration Dale, •D3,-'3'/2016 


Application for Prevailing Wage Determination 
ETA Form 9141 
U.S. Department of Labor 



Please read and review the instruclions carefully before compieting this form and print legibiy. A copy of the instructions can b© 
found Et hHp://www.foreionlaborcert.dQicta.aov/ . 


A, Employment-Based Visa information 


lnd:cate the type of visa ctassification supported by this application (Wnte ciasstficsiion symbol): * I H-2B 


B. Requestor Polnt-of-Contact Information 


^ 1 , Contact's last (family) name ' 

2 First (given) name * 

3. Middle narnefs) ' 

COUCH 

KELLY 


J, 

4. Contact s job lilts ’ 

Owner/Manager Couch Application Service Assistance 

5. Address 1 ‘ 

231 PECAN AVENUE 

6. Address 2 

N/A 

1 7, City* 

NEW ROADS 

8. State * 

LA 

9, Postal code * 

70760 

10. Country* 

UNITED STATES OF AMERICA 

.t. Province (if applicabiej poiNTE COUPEE PARISf- 

12. Telephone number * 

13, Extension 

14. Fax Number 


225-638-721 8 

N/A 

225-638-7219 



kellyjcouch1@gmail.com 


C. Employer Information 


1, Legal business name ‘ 

Randol Inc 

^^^Trade name/Doing Business As (DBA), if applicable § " ' 

3. Address 1 * 


2320 Ksliste Saloom Road 


4. Address 2 


N/A 


5. City ' . 

Lafayette 

6. State’ . 7. Postal code’ 

^ i 70508 

3, Country ‘ STATE5 OF AMERICA 

9. Province (if applicable) 

ID, Telephone number’ 

337-981-7080 

It- Extension 

10 

li. Federal Employer Identification Number (FEIN from iRS) * 
720796114 

13. NAICS code (must be at least 4-<liQits) * 

311712 


D. Wage Processing Information 


T ■ is the employe r cover ed by ACWIA? ‘ “““ □ Yes iZI No 

2- Is the position covered bv a Collective Baraaininq AqreementTcBA)'? * 

3. Is the employer requesting consideration of Davi^Bacon (DBA) or McNamara Ser^ 
Contract (SCA) Acts? * 


□ Yes a No 

□ Yes a No 

□ DBA □ SCA 


FOR nFPAKT^tK.NT OF LABOR U.St ONLY 
CaSL’ Status; PglcRVINATION ISSUSO 


Page I iS ■ 


HTArami9i4l 

Case Nunibcr,.^’^2^5M6 


Vaiid'ty Penrid, 


02/CS/2015 
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CMB Approval 1205-046& 

Expiration Date: 03.''31.'2016 

Application for Prevailing Wage Determination 
ETA Form 9141 
U,S. Department of Labor 


D. Wage Processing Information (cent.) 

4. Is the eTnployef r e questing consi deration of a survey in determining the prevailing wage? • [ 3 Yes Q No 

4a Survey Name: § LSU Ag Research Center • Cfab/CfawTisri Processors 

4b- Survey date of publication: ^ 10/29/2013 



E, Job Offer Information 
a. Job Description: 


1. Job Title* t ■ .r u 

Seafooo processors for crab ano crawfish 

2- Suggested SOC fONET/OES) code ’ 

53-7064 

2a, Suggested SOC (ONET/OES) occupation title * 

Packers and Packagers, Hand 

3. Job Title of Supervisor for this Position (if applicable) § 

Owner or Manager 

4, Does this position supen/sse the work of other employees? 

□ Yes i5 No 

if "Yes", number of employees worker § 
will supen/ise; N/A 

4b. If "Yes”, please indicate the level of the employees to be supea'ised; I 

□ Subordinate Q Peer 


6. Job duties - Please provide a description of the duties to be performed with as much specificity as possible, including 
details regarding the areas/fields and/or products/industhes involved, A description of the job duties to be performed RflUST 
begin in this space, * 

Worker needed to dehead, dump sacks, extract meat, fill baskets/tabies, grade, ice pack, package, peel, prepare, 
process, removeydiscard waste, seat, wash, weigh. Box, refrigerate/freeze, load/unload trucks, and cleanup/ 
sanitize worksite. 


6, Wii! travel be required in order to | 6a. If 'Yes', please provide details of the travel required, such as the area(s) 
perform the job duties? * frequency and nature of the travel. § 

□ Yes 3 No I 


FTA ->!41 FOR DEPARTMENT OF LABOR USE ONLY 

Case Number: p-^0Q-^^z7-35554e Case CErs-i-MiKATiQN issued 


7. of 5 

Validity Period to 22'CS.'2Ci5 
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OMBApprcvai: 120&'0466 
Expiration Date: 0-Vi^1/20l6 

Application for Prevailing Wage Determination 
ETA Form 9141 
U,S. Department of Labor 


E. Job Offer [nformstion (coni.) 


b. Minimum Job Requirements: 


1. Education: minimum U.S. diploma/degree required * 

I 

mNons □ High School/GED □ Associate's □ Bachelor's □Master's D Doctorate {PhD) □ Other degree (JD. MO, etc.) 

1a. if "Other degree” m question 1. specify the diploma/ 
degree required § 

1b. Indicate the majof(s) and/or fieidfs) of study required § 

(May list more than one related •Tiajo!' and mere than one field) 

N/A 

N/A 

2. Does the employer require a second U.S. diploma'degree? * j QYes a No 

23. if "Yes'' in question 2, indicate the second U.S. dip^oma/degree and the major(s) and/or fieidts) of study required § 

N/A 


3, is training for the job opportunity required? * 

1 U Yes a No 

3a. if "Yes" in question 3, specify the number of 
months of training required § 

3b. Indicate the f!eld(s}/name(s) of training required § 

(May list more than one related field and more than one type) 

N/A 

N/A 

4. Is employment experience required? * 

□ Yes -id No 

4a. If "Yes” in question 4. specif/ the number of 
months of experience required § 

N/A 

4b. Indicate the occupation required § 

N/A 

5. Special Requirements - List specific skills, licenses/certificates/certifications. and requirements of the 
job opportunity. ’ 

SEE ADDENDUM 




c. Place of Employment Information: 


1. Worksite address 1 * 2320 Kaliste Saloom Rd 

2. Address 2 .... 

N/A 

3, City* 

4. County ' 

Lafayette 

LafayeRe Parish 

5, State/District/Territory * ^ 

6. Postal code * _ 

70508-2320 

7. Will wolk be performed in multiple worksites within an area of intended 
employment or a location(s) other than the address listed above? ’ 

□ Yes la No 

7a. if "Yes’, identify the geographic place(s) of employment indicating each metropolitan statistical area (MSA) or the 
independent city(ies)/township(s)/county{ies) (borough(s)/parish(es)) and the corresponding state{s) where work will be 
performed, if necessary, submit a second completed ETA Form 9141 with a listing of the additional anticipated worksites. 
Please note that wages cannot be provided for unspecified/unanticipated locations. § 

N/A 



FT,A Fntni 9 H ] 


FOR DEP.ART\Jii.NT OF LABOR USE ONLV 


Case Number: P^C^i‘^2Z7-355S.5 Status: 


DET=-?MI WCN ISSUED 


Vahdify Pcrind' 


G2fl3a'2015 
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0MB Approval. 1205-Q46S 
Expiration Date: C3i'31r2016 


Application for Prevailing Wage Determination 
ETA Form 3141 
U.S. Department of Labor 


F. Prevailing Wsge Determination 


FOR OFFtCfAL GOVERNMENT USE ONLY 


1. PWtrackins number p^oo.„227-355546 rmmu' 

3. SOC (ONET/OES) code 3a. SOC (ONET/OES) occupation title 

53-7062 Laborers and Freight, Stock, and Materia! Movers, Hand 

4. Prevailing wage . JTI j 4a. OES Wage level 


2. Date PW request received 
; 10/13/2014 


4. Prevailing wage 


□ 1 □ II □HI □ IV a N/A 


5. Per; (Choose oniy one) 

ra Hour O W eek □ Bi-Weekly □ Month □ Yea r □ Piece Rate 

5a. If Piece RatelsTndicated m question 5. specify the wage offer requirements .* 

N/A 

6. Prevailing wage source (Choose only one) 

□ OES (AIMndustries) □ OES (ACWiA- Higher Education) □ CBA □ DBA □ SCA Q Other/Aiternate 

Survey 

6a- If "Other/Alternate Survey" in question 6. specify 
Employer Provided Survey 

7. Additional Notes Regarding Wage Determination 

The employer's job duties represent s combination of the occupation in item F,3 and 51- 
3022.00 - Meat, Poultry, and Fish Cutters and Trimmers. 

The wage determination was issued based on the employer submitted survey. 


3, Oetarmination dale 

11/07/2014 


9. Expiration date 
! 02/00/2015 


F. 0MB Paperwork Reduction Act ( 1205 - 0466 ) 

Persons are not require-J to respond to this collection of information unless It displays a currently valid DMB control number Resnonilenrs 
reply to these reporting requirements is mandatory to obtain the be-neWs of temporary employment ceruncation {Immigrabon and Nallonalllv 
Act, Section tot). Public reporting burden tort.his collecllon of information is aslimated to average 55 minutes per response includino the 
ime tor revievang instructions, searching esisting data sources, gathering and maintaining the data needed, and completing and reviiTwIno 
the collecllon of inromiation. Send comments regarding this burden estimate to the Office of Foreign Labor Certification • U S Denartmenf 
of Labor ' Room C4312 • 200 Constitution Aue,. NW. • Washington. DC • 20210. Oo NOT send !ha completed application to Ibis 
atJdfsss. 


1 1 A Form v 14 1 FOK FEI’ARTME.NT OH UBOU I'SE ONLY 

Ciise Number: P">eo.i4227-33S£i;6 CiSe.Sla’uS' ^’FRVirwTiOMSSUsD 


Valsdtlv Period' 'V0''JC14 
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OMBApptevai 1205-0466 
Expiration Date; ■J3y31/2016 

Application for Prevailing Wage Determination 
ETA Form S141 
U.S. Department of tabor 

ADDENDUWi 

SECTION E.b.S: Special Requirements 

1. After initial 60 hours of processing employee must be able to peel 4.25 or more per hour. 

2. Employer may require post hire, random drug screen, upon suspicion or post accident, employer paid. 

3. Overtime, hours and schedule may va.7. 

4. Payroll deductions required by law. 

5. May be paid per pound at employer discretion, which at all times meet or exceed ETA 9142 certified hourly 
wage. 

6. Unpaid 30 min breaks available at employee discretion. 

7. No on the job training. 

8. No education requirement. 

9. M-F, some Sat/Sun, 8pm-4am. 

1 0. And any other activities as related to PWO/DOL assigned SOC code as per online.org. 

11. Must not be allergic to crab or crawfish. 



ETA 9141 

Case Number: wji [> 3 . 1422 , '-355546 


FOR DtP.AHl .MENT OF LABOR USE ONLY 
C3,?e Status p6_ifcRMmt:oNiss»j5U Validjt),- Pcnod: 


Page 5 of 5 


to ^32.'0a70l5 
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From; oflc.porlal@do!.gov 

Ssn*; Monday, October 13, 2014 9:31 AM 

To: keliyjcoiJChl@gm3il.com 

Subject: PW: iCERT; Case Number P-400-14227-355546 Received; 10/13/2014 


To: KELLY COUCH 
231 PECAN AVENUE 

NEWROADS,LA 70760 


Re: Case Number; P-400-14227-355546 Received: 10/13/2014 

This is a confirmation email that the ETA Form 9141 - Application for Prevailing Wage Determination covering the H-2B 
visa classification for the position of Seafood processors for crab and crawfish has been received and submitted for 
processing by the U.S. Department of Labor (Department). 

The Department processes aii requests for prevailing wage determinations on a First-ln-Pirst-Out (FIFO) basis using the 
date the application was received and submitted for processing. You have the ability to check the status of this 
application at any time by accessing your iCERT On-Line Account at http://iCERT.doleta.gov/. 


1 
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PLC Version 2 Custom 


Page I oP 1 


iCERT Portal 

Portsi Horrie '"evEi Png Wri'je | H-2B My Aesojnt ?< Profiles Forms & Irssiructions Quick Lmks 

lVcv<'i'i>iy Wase Pc-rtfo! 0 ‘.ki-t'rnarv Wage ^‘crifeno 

Case was succsssfyfly subinit&adi 


i CBS® Number: P'4C0-l‘t22?-35554-6 

Empioyer Nsme: Rando! Lnc 

Th:s is a confirmation tnat the above referenced ETA Form 914S Apprftcalicn for Prevailing Wage Determination has been received and 
submitted for orocessing by the the U.S. Department of t-e&or {Department), to the interest of fairness and equity, ail prevailing wage 
determination requests are processed by the Departmerit on a first-in-first-out (FIFO) basis. 

i Important Wotics : If you have submitted s request for a prevailing wage determ. nato-n using the H-23 visa ctsssificat'on, the 

j Department will make every effort to process your request in FIFO artier witt^ln thirty (30) ca’erdar days of receipt (20 CFR 655, iD), 


j Create New Case <1 Return Home j 



Wolcorns, KELLY COUCH {looo.uj) 

Contact Us i H^lfi 
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0M3 Ac;prcvBl' 1205-0456 
Expiration Date 03/3l!2Qt6 

Application for Prevailing Wags Determination 
ETA Form 9141 
U.S. Department of Labor 



Please read and review the instructions carefully before completing this forni and print legibly. A copy of the instructions can be 
found at http:/fwww,foreianlEborcert.dQleta.qov^ . 



B. Requestor Polnt-of-Contac? information 


1, Contact's last (family) name ■* 

COUCH 

2. f-ifst (given) name ‘ 3. Viddie name{s) ‘ 1 

KELLY J. 1 

4. Contact's job title * . . , 

Owner/Manaqer Couch Application Service Assistance 

5. Address 1 * 

231 PECAN AVENUE 

S Address 2 

iN/A 

NEW ROADS 

8. Stale* ( 9. Postal code* 

LA 1 70760 

10. OF AMERICA 

11. Province (if applicable) poiNTE COUPEE PARISF 

12. Telephone number * 

225-638-7218 

13- Extension 
N/A 

14. Fax Number 

225-638-7219 

15, E-Maii Address 
kellyjcouchl @gmail.com 


C. Employer Information 


1. Legal business name * 

Randol inc 

2. Trade name/Doing Business As (DBA), if applicable § 

N/A 

3, Address 1 * 

2320 Kaliste Saloom Road 

A. Address 2 

N/A 

5, City * , , 

Lafayette 

6, State • 

LA 

7, Postal code* 

70508 

8. Countiy* states OF AMERICA 

9. Province (if applicable) 

10. Telephone number ’ 

337-981-7080 

11. Extension 

10 

12. Federal Employer Identification Number (FEIN from IRS) ' 
720796114 

13. NAICS code (must be at ieasi ^-digits) ‘ 

311712 


0. Wags Processing information 


1- Is the employer covered by ACW! A? ' □ Yes 3 No 

2. is the position covered bv a Collective Barqainlnq Agreement (CB.A)*? ‘ 

□ Yes a No 

3. Is the employer requesting consideration of Davis-Bacon (DBA) or Mchtamara Service 

Contract (SCA) Acts? ' 

□ Yes a No 

Q DBA □ SCA 


ETA Form 9!4i 


FOR DEP.ARTMLNT OF LABOR USE ONLY 


Page i of 5 

Validity Perzosi: to 


Caj:e Number: PW-CC0-'.4;;7-35554 i Case Stains iNiTiATED 
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0MB Approval: 1235-0466 

Expiration Dale: 05/31/2016 

Application for Prevailing Wage Determination 

ETA Form 9141 

U.S. Department of Labor 


D. Wage Processing Information (cont) 


4. Is the employer requestinq consideration of a survey tn determining the prevailing wage? * 

i 3 Yes □ No 

4a. Survey Name; 5 l-SU Ag Research Center - CraWCrawfish Processors 



4b. Survey date of publication: ^ 10/29/2013 


E. Job Offer Information 
a. Job Description: 


1 . viob Title * 


Seafood processors for crab and crawfish 


2. Suggested SOC {OHET lOBS) code ' 


53-7064 


2a. Suggested SOC (0NET70ES) occupation title ‘ 
j Packers and Packagers. Hand 


3. Job Title of Supervisor for this Position (if applicable) § 
Owner or Manager 


4- Does this position supervise the work of other employees? * r4a. If "YesT number of employees worker § 

□ Yes 0 No j will supervise; N/A 

4b. if ‘'Yes”, please indicatelhs level of the employees to be supervised: | Q Subordinate Q Peer 


5. Job duties - Please provide a description of the duties to be performed with as much specificity as possible, including 
details regarding the areas/ftelds and/or products/industries involved. A description of the job duties to be performed MUST 
begin in this space. “ 

Worker needed to dehead, dump sacks, extract meat, fill baskets/tabfes, grade, ice pack, package, peel, prepare, 
process, remove/discard waste, seal, wash, weigh. Sox, refrigerate/freeze, ioad/unioad trucks, and cleanup/ 
sanitize worksite. 


8. Will travel be required in order to 
perform the job duties? ' 

Q Yes a No 


63. If "Yes", please provide details of the travel required, such as the area(s) 
frequency and nature of the travel. § 

N/A 


ETA Farm 9141 TOR DEPARTMENT OF LABOR USE ONLY ' 

Case Numher: Pwooa.i 4327 - 35 S 546 Caje S(a?us; 


Page 2 afS 


Validity Peno<!:J|^ 
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OMBApprovaL 1205-046'3 
Expiratior- Date, 03/31''2316 

Application for Prevailing Wage Determination 
ETA Form 9141 
U.S. Department of Labor 



E. Job Offer Information (cont.) 


b. ^inirnum Job Requirements: 

1. Education: minimum U.S. diploma/degree required * 

0 None D High Schooi/GED □ Associate’s □Bachelor's □ f./laster’s □ Doctorate (PhD) □ Other degree (JD. MD, etc.) 


la. If "Other degree" in question 1, specify the diploma/ 
degree required § 

1b. Indicate the major{s) and/or fietd/s) of study required § 

(May list more than one related major and more than one field) 

N/A 

N/A 

2. Does the employer require a second U.S, diploma/degree? * j □ Yes 0 No 

2a- if "Yes” in question 2, indicate the second U.S. diploma/degree and the majorfs) and/or field(s) of study required § 

N/A 


3. is training for the job opportunity required? * 

1 □ Yes 0 No 

3a, If "Yes" in question 3, specify the number of 
months of training required § 

3b. Indicate the field{s)/name(s) of training required § 

(May list more than one related field and more than one type) 

N/A 

N/A 

A. Is employment experience required? * 

I □ Yes 0 No 

4a. if "Yes" in question 4, specify the number of 
months of exoerience reouired 5 

N/A 

4b. Indicate the occupation required § 

N/A 


5. Special Requirements - List specific skills, iicenses/certificates/certifications, and requirements of the 


job oppodunlty, ' 
SEE ADDENDUM 


c. Place of Employment Information: 


1. Worksite address 1 * 2320 Kaiiste Saloom Rd 

2. Address 2 

3. City’ 

Lafayette 

4, County ’ 

Lafayette Parish 

5 . Stale/District/Territory*' 

6, Postal code’ 

70508-2320 

7. Will work be performed in multiple worksites within an area of intended 
employment or a location(s) other than the address listed above? * 

□ Yes 0 No 

7a. if '•Yes", identify the geographic placs(s} of employment indicating each metropolitan statistical area (MSA) or the 
independent cjty(i€S)/township(s)/county{ies) {borough(s)/pari8h(es)) and the corresponding state(s) where work will be 
performed, if necessary, submit a second completed ETA Form 914'' with a listing of the additional anticipated worksites, 
Please note that wages cannot be provided for unspecified/tmanticipated locations, § 

N/A 



ETA Form 9!4I 


FOR DEP.ARTMENT OF LABOR USE ONLY 


Page 3 of 5 


Case Status 




INITIATED 


Validin- Penod 
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OMQ Approval: 1205-0456 
Expiration Dais' 03/31/2C!6 

Application for Prevailing Wage Determination 
ETA Form 9141 
U.S. Department of tabor 
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0MB Approval 12C5-0466 
Expiralton Date: 03r31-‘2C15 

Application for Prevailing Wage Determination 
ETA Form 9141 
U.S. Department of Labor 

ADDENDUM 

SECTION E.b.5; Special Requirements 

1 . After initial 6Q hours of processing employee must be able to peel 4,25 or more per hour. 

2. Employer may require pest hire, random drug screen, upon suspicion or post accident, employer paid. 

3. Overtime, hours and schedule m.ay vary. 

4. Payroll deductions required by law. 

5. May be paid per pound at employer discretion, which at all times meet or exceed ETA 9142 certified hourly 
wage. 

6. Unpaid 30 min breaks available at employee discretion. 

7. No on the job training. 

8. No education requirement. 

9. M-F, some Sat/Sun, 8pm-4am. 

10. And any other activities as related to PWD/DOL assigned SOC code as per online. org, 

1 1 . Must not be allergic to crab or crawfish. 



cTA form 9141 


FOR DEPARTMENT OF LABOR USE ONXY 


Page D of 


Case Number: PW4>3(i-t422A3s;.545 Case Status. iMriATCf) 


Validliy PerioiJ n/a 
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AGRiCULTURAL EXPBRfHENT STATION 
Ibprts ftftsoiirch Sration 
60,5 LiU ErliJ^s Roiiri 
Pose Office Cox 46o 
k.sr.s: tfite, Lo-.iisins 70S-I4-C4t6 
a37)2?t-SS27 
Fa*; (337)176-9068 
W(;bi;tc-. ».-wv«.ngctrJsu.tdu 

October, 20i3 

Determining the entry-level prevailing wages for non h'2b workers 
Survey resuits of Louisiana South Central Region crabmeat/crawRsh processors conducted the month of October , 2013. 



Company narwes are not listed, Indh'ldtial survey results can be provided by contacting Thomas 
HymeK LSU AgCenter/Sea Srant thvm el@aRcenter .lsu.edu 

1) Respondents - Companies inciuded in the survey are holders of appropriate Louisians certificafi^rUtTpurchase, 
process and sell crab end crawfish products. These companies hire entry-level workers to process and clean the 
ersbmeat and crawfish meat and package into containers for sale. 

2) toll description - Job description: Crawfish/Crab /Seafood processing worker/dockworker : Duties may include 
any or all of the following : bagging, bait preparation, boxing, cleanup work site and sanitize, conveyor belt 
/steam room, de-back, de-head, dock work, dump sacks, extract meat from carcass (using hands, hand tools or 
knives), fill baskets/troughs/tables, grade, ice pack, load/unload crawfish /crabs and bait from trucks and docks, 
package, peel (remove shell), pre-grade, prepare, process, refrigerate or freeze, remove/discard waste products, 
seal, use washing machine, use vacuum pack machine, wash weigh, and any other activities as related loSOC 
code 53-7064. 

3) Employer may use any/or all of the above steps, depending on each Individual processing plant. 

s) Ail workers are seasonal (mid April - late December with the peak season being June - August), 

5) How survey was conducted - Based on a list of all licensed seafood processors in the south central part of 
Louisiana received from the Dept, of Health a Hospitals, attempts were made to contact seafood processors 
tost picked and packed both crab and crawfish. The 4 companies contacted all were determined to not use 
h-2b employees. Ail 4 responded to the survey. The survey represents 66 workers during peak season 


LSU AgCenter/ Sea Grant Marine Extension Louisiana Direct Seafood Program oTrector " 

Thomas Hymel . nare in/oo/-)n-,s 
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Part V 



Sjnployment and Training Administration 


20 CFR Parts 655 and 656 
Labor Certification Process and 
Enforcement for Temporary Employment 
in Occupations Other Than. Agriculture or 
Registered Nursing in the United States 
{K-2B Workers), and Other Technical 
Changes; Final Rule 
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DEPARTMENT OF LABOR 

Employment and Training 
Administration 

20 CFR Parts 855 and 65S 
RIN 1205-AS54 

Labor Certilicatfon Process and 
Enforcement for Temporary 
EmpSoyment in Occupations Other 
Than Agrfcuilure or Registered 
Nursing in the United States (H-2B 
Workers), and Other Technical 
Changes 

AGENCY: Employment and Training 
Admini.stration. Department of Labor, In 
concurrence with the Wage and Hour 
Division, Employment Standa^d^ 
Administration. Department ofl-abor. 
ACTION: Final rule, 

SUMMARY: The Emplnyment and 
Training Administration (ETA) of the 
Department of Labor (DOT or the 
Departmejit) i.s amending its regulations 
to modernize the prucGdure.s for the 
is.suance of labor certifications to 
employers sponsoring H-2D 
nonimmigranis for admi.ssion to perfonn 
temporary tionagricultural labor or 
services and the procedures for 
enforcing compliancfi with attestations 
made by those employors. Specifically, 
this Final Rule re-nngineers th« 
applicHlion filing and review process by 
contraliziiig processhig and by enablirtg 
employers to conduct pre-filing 
recruitment of United States (U.S.) 
ivorkcrs, In addition, the rule enhancps 
the integrity of the H-2B program 
through tlie introduction nfpost- 
tsdjudication audits and procechirss for 
penalizing employers who fail to 
comply with program reqxiirements. 

This rule also makes technical changes 
to the regulations relating to both the H- 
IB program and the permanent labor 
certificalion program to reflect 
(tpcrational changes stemming from this 
regulation. 

Although Congress has coni'Hrred the 
statmory authority to enforce H-2B 
program requirements on the 
DopartmeiU of Homelaiul Security 
(DH,S), recent di.sciissions between DUS 
and the Department have yielded an 
agreement for the delegation ofH-2B 
enforcement authority from DHS to the 
Department. This Final Rule contains 
the Wage and Hour Division (WTID) 
regulations estabiishing tlm H-2B 
enforcement procedures that the 
Departsnent will institute pursuant to 
that ogreenienl. Separately, this I’inal 
Rule insliliilBS conditious and 
procedures for the debarment of 
employers, attorney.s, and agents 


participating in the H— 2B foreign labor 
certification process. As di.scusscd 
further below, the Department intends 
to exercise its inherent authority under 
case law and general principles of 
[irogram administration to netermine 
what entities practice before it. 

DATES: This Final Rule is effective 
January 18, 2009. 

FOR FURTHER INFORMATION CONTACT: For 
information on the H-2B labor 
certification process governed by 20 
CFR 655.1 to 655.33, contact Wniiam L. 
Carlson, Administrator. Office of 
Foreign Labor Certification, 

Employment and Training 
Admini-stration, U.S. Department of 
Labor, 200 Constitution Avenue, NVV,. 
Room C-4312. \Ya.shington. DC 20210. 
Telephone: ( 202 ) 693-3010 (this is not 
a toll-free number), individuals with 
hearing or speech impairments may 
acce.ss the telephone via TFY hy calling 
the toll-free Federal information Relav 
Service at 1-800-877-8339. 

For information on tha H- 2 B 
enforcement process governed by 20 
CFR 655.50 to 655.80, contact Michael 
Ginley. Office of Enforcement Policy, 
Wage end Hour Divi.sion, Employment 
Standards Adnunistration. U..S- 
Department of Labor. 200 Constitution 
.Avenue, KW.. Room S-3.502, 
Washington, DC 20210. Telephone (202) 
69.3-0745 (this is not a toll-free 
number). Individuals with hearing or 
.speech impairments may acce.s.s the 
telephone number above via TTY by 
calling Iho toll-free Federal Information 
Relay Service at 1-800-877-8339. 

SUPPLEMENTARY INFORMATION; 

I. Background Leading 1o the NTRM 
A. Statutoiy Standard and Current 
Department of Labor Ra^uhtions 
Section 10Ua)(15){H){ii}(b) of the 
Immigration and Kaiionaiity Act (INA 
or the Act) defines an H-2B worker as 
a nonimmigrant admitted to the U.S. on 
a temporary basis to perform temporary 
nonngricuitural labor or services. 8 
U..S,C. 110l(fl)(l5)(HKiiHb) 

.Seclion 2i4(c)(i) of the IMA reejuircs 
DILS to consult with “appropriate 
agencies of iho Govsnnnenf before 
granting any H-2B visa petition 
submitted by an employer. 8 U.S.C. 
118-}(c)(l). The regulations for the U.S. 
Citizenship and Immigration Seivdces 
(USCIS), the agency within DHS 
charged with the adjudication of 
nonimmigrant benefits such as H-2B 
•Status, currently require, at 8 CFR 
214.2(h)(B), that the intending employer 
(other than in the Territory of Guam) 
first apply for a temporary labor 
certification from the Secretary' of Labor 
(the Secretary) advising USCTS \vbether 


U.S. workers capable of perfonuing the 
.services or labor are available, and 
whether the employment of the foreign 
vvorkDr(s) will adversely affect the wag.es 
and U'orking conditions of similarly 
employed U.S. wcrker.s. 

The Department’s role in the 11-28 
visa program .stems from its obligation, 
outlined in DHS regulations, to certify, 
upon application by a U.S. employer 
intending to petition DHS to admit H- 
2D worker.^, that there are not enough 
able and qualified U.S. workers 
available for the position sought to be 
filled and that the employment of the 
foreign workerfs) will not adversely 
affect the w’ages and working conditions 
of similarlv employed U.S, workers. 6 
U.S.C, 1101(a)(15)iH)[ii](b]; S U.S.C. 
1184(f:)(l); see also 8 CFK 214.2(h)(6), 

The Department’s rule in the H- 2 H 
process is norrentlv advisory to DHS. 8 
CFR 214,2(h)(G)(ili}(A). DHS regulations 
provide that an employer may not file 
a petition with DHS for an H-2B 
temporary worker unle.s.s it has received 
a labor certification from the 
Department (or the Gov'crnor of Guam, 
as appropriate)- or received « notice 
from Hither that a ceriificntion cannot be 
issued. 8 CFK 214.2(hKfi){iii](C), (ivl(A), 
(vi)(A}. 

Currently, the Department’s 
regulations nt 20 CFR part 855, Subpart 
A, “Labor Certification Process for 
Temporary Flmploi’ment in Occupations 
oth«r than Agricidturc, Logging or 
Registered Niir.sing in the United States 
{H-2B Workers),” govern the H-2B 
labor certification proca.ss. Applications 
for labor certification are proces.sed by 
the Office of Foreign Labor Certification 
(OFLC) in ETA, tho agency in wliich the 
Secretary of Labor has delogated her 
advisory responsibilities »!esc:ribed in 
the DHS H- 2 B regulations, after they arc 
processed by the State Workforce 
Agency (SWA) having jurisdictfon over 
the area of intended employment. ‘ The 
SWA reviews the employer's 
application and job offer (comparing the 
employer's offered wage against the 
prevailing wage for the position): 
stiperviscs U.S. worker recruitment; end 
forwards completed applications to 
OFLC for further review and final 
determination, 

Under current procedures, the 
esnployur must demonstrate that its 
need for the services or labor is 
temporary rts defined hy one of four 
regulatory standards: (1) A one-time 
occurrence: (2) a seasonal need: (3) a 


‘ The S\VA» nra at’en.'uws a! .SaiU! 

Hi;i( rt'ceive fetiei.ii VVyt»,fo/r6 lin-HSliric!!;’. Act 
;VVi.'\), 'vVaguBv-Paysyr ?r.n !n 

acitninisu!!' our nstion's ^ i n pH r u}j!..,ne 
wi vifos system -'i!u] iinKnnn -luu li\i s 
bphalt of tht' hpdftial Govciiimfir.r. 
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peakload need; or (4) an intermittent 
need. 8 CFR 214.2(h)(Bj{iiHB). The 
employer or its authorized 
representative must currently submit to 
the SWA a detailed statement of 
tempurarj' need and supporting 
documentation with the application for 
H-2B labor certification. Such 
documentation must provide a 
description of the employer's business 
activities and schedule of operations 
throughout the year, explain why the 
job opportunity and the number of 
workers requested reflect.s its temporary 
need, and doinonstrate how the 
employer’s need meets one of these foiir, 
regulatory standards. Based on 
longstanding practice and DOL program 
gnidanco. the employer must also 
establi.sh that the temporary position is 
fiiH-timo andthat the period of need is 
generally one year or less, consistent 
with the standard under DHS 
regulations at fl CFR 2t4.2h(G). This 
Final Rule clarifies that fnll-time 
employment, for purposes of temporary 
labor certiHcation employment, means 
at least 30 hours per week, except that 
where a State or an established practice 
in an industry has developed a 
definition of 'full-time employment for 
any. occupation thatis less than 30 
hours per week, that definition governs. 

Additionally, the employer must 
recruit from the U.S. labo/markel to 
determine if a qualified U.S. worker is 
available for the po.sil.ion. In addition, in 
Order to ensure an adequate te.st. of the 
labor market for the position sought to 
he filled, the employer must comply 
with bther program reqnirerhent.s, i-or 
example,: it must offer and . subsequently 
pay inroughbut'the period of 
amployhienl a wage that is equal to or 
higher than the prevailing wage for the 
occupation at the skill level and in the 
area of intended employmenl: provide 
terms and conditions o? employment 
ihat are not less favorable than those 
affared to the foieignWorkoKs); and not 
iJthorwise inhibit the effective 

recruitment and consideration of U.S; • 
workers for the iob. 

Historically, tnc Department’.s review 
md adjudication of permanent and 
:empDrary labor certification 
jppJications (including H-2B) look 
■jlace through ETA's Regional Office.^, 
dovvover, in December 2004, the 
department opened two new National- 
processing Centers (NPCs). one each 
ocated in Atlanta, Georgia, and 
Chicago. Illinois, to centralize 
processing ot permanent and temporary 
oreign labor certification cases at the 
■ederal level. The Department 
published a notice in the Federal 
legister. at 70 FR 41430, Jul. 19. 2005, 
danfying that employers seeking H~2D 


labor certifications mc^t file iWo : 
originals of Form ETA 750, Part A. 
directly with the SWA serving the area 
of intended cmploymeTit. Once the 
application is reviewed by the SWA and 
after the employer conducts its required 
recruitment, the SWA sends the 
complete application to the appropriate 
NPG. The NPG Certifying Officer (CO) 
i.ssucs a labor certification for temporary 
employment imderthe ft-2B program, 
denies the certification, or issues a 
notice including the: reasons why such 
certification cannot be made. Prior to 
June 1, 2008. the NPCs shared 
responsibility for processing of 
temporary labor certification 
applications; each NPC had jurisdiction 
over and processed applications from a 
different subset of stales andterritorie.s. 
Efffictiv'o June 1. 2008, the NPCs 
specialized, each assuming 
responsibility for different types of 
applications. Now. H-zB temporary 
labor certincation applications 
approved by the SWAs are proce.ssed 
exclusively by the Chicago NPC. 73 FR 
11944. Mar. s” 2000. 

Currently, tlia Department has no 
enforcement authority or process to 
ensure H-2B workers who are admitted 
to the U.S. are employed in compliance 
with H-2B labor certification 
requirements. Congress vested DHS 
with that enforcement authority in 2005. 
Sec 8 U.5.C. 1184, as amended by the 
Emei^ency Supplemental 
Appropriations Act for Defense, the 
Global War on Terror, and Tsunami 
Relief of 2005, Public Law 109-13, 119 
Stat. 231. As described more fully 
below, the Department in this Final 
Rule establishes the H-2B regulatory 
enforcement regime proposed in the 
NPRM, consistent with the agreement 
for a delegation of enforcement 
authority reached by the Department 
and DHS pursuant to 8 U.S.C. 
ua4(K)(14)(B). This enforcement regime 
also includes debannent procedures for 
ETA and the Employment Standards 
Administration, Wage and Hour 
Division (WHD), under the 
Department’s inherent debarment 
authority, which is exphiincd in greater 
detail below. 

B, Earlier Efforts To llefarm the M-2B 
liegulatocy Process 

On January 27, 2005, DHS and the 
Department is.sued companion NPR^•^s 
to significantly revise each agency’.^ H- 
2B processing procedures. 70 FR 3984, 
Jan. 27, 2005; 70 FR 3993 jan. 27, 2005. 
As proposed, those changes to both 
agencies’ regulations would have 
eliminated in whole the Department’s 
adjudicatory role, ending the current 
labor certification process for most H- 


2B occupations and requiring employers 
to submit labor-related attestations 
directly to USCIS as part of a rovised 
supplement accompanying the H-2B 
petition. 

The two agencies received numerous 
comments on the joint NPRMs in 2005. 
Most commenters opposed the 
proposals to move the program 
adjudication to USCIS and to eliminate 
the Department's role in reviewing the 
need of employers and the recruitment 
of U.S. workers except in po,st- 
adjudication audits. Commenter 
concerns focused in part on the loss of 
the Department’ .s experience in 
adjudicating i.ssues of temporary need 
and the potential adverse impact on 
U.S. workers. Based on the significant 
concerns posed in those comments, and 
after further deliberation within each 
agency, the Department and DHS have 
not pursued their 2005 proposals. 
Consequently, the NPRM published by 
the Department on January 27, 2005 
(RIN 12Q5-AB361 wa.s withdrawn in the 
Department of Labor's Fall 2007 
Regulatory Agenda. See http:// 
www.reginfo.gov/pubUc/da/ 
cAgendaViewRuh?iv}eIl?=22J117. 

As stated in the Ma)' 22, 2008. NPRM 
preceding this. Final Rule, the 
Department continued, however, to ■ 
closely review the H-2B program 
procedurest in order to determine 
appropriate revisions to the H-2B labor 
certification process. This ongoing 
systematic review was accelerated in 
light of considerable workload increases 
for both the Department and the SWAs : 
(an approximate 30 percent increase in 
applications, in Fiscal Yeih (1^) 2007^ 
over those raceiyBd ill FY 2008, and a 
similar increase during the first half oi 
FY 2008) as well as limited 
appropriations funding program-related 
operation.^. ' . 

On April 4, 2007. ETA issued 
Training and Employment Guidance 
Letter (TEGL) No. 21-06, 72 FR 19961, 
Apr. 20, 2007. to replace its previous 
guidance for the processing of H-2B 
applications (General Administration 
Letter No. 1-95, GO FR 7216. Feb. 7, 

1993) and update procedurBs for SWA.<? 
and NPCs to use in the processing of 
temporary labor certification 
applications. The Uopartment then held 
national briefing .sessions in Chicago 
and Atlanta on May 1 and May 4. 2007. 
respectively, to inform employers and 
other stakeholders of the updated 
processing guidance contained in TEGL 
21-06. Attandeos at those briefing 
sessions raised important questions and 
concern.s with regard to the effective 
implementation of TEGL 21-06 by the 
SWAs and ETA'a National Processing 
Centers (NPCs). In response to the 
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substanUvy concerns that were raised, 
the Department h.irther refined the 
process of reviewing applications in 
TEGL 27-06 (June 12, 2007). providing 
special procedures for derding with 
forestry related occupHtions, and TEGL 
No. 21—00, Change t (June 25, 2007), 
and updating procedures by allowing 
the NPC Certifying Officer (CO) to 
request additional information from 
employers to facilitate the processing of 
H-2B applications. 72 FK 36501, Jiil. 3, 
2007; 72 FR 30621, Jul. 13, 2007. 

.Several issues were not addressed hy 
those refinements, particularly concerns 
relating to increa.sing workload and 
processing delays, which required 
regulatory changes. This Kina! Rule 
addresses a number ofthose unresolved 
issues. 

C. Curmnf Process Involvw^ TewpoToiy 
Labor Certifications and the Need fora 
Redesigned System 

As described in the May 22, 2000. 
NPRM, the process for obtaining a 
temporary labor certification has been 
described to the Department as 
complicated, time-con-suming, 
inefficient, and dependent upon iho 
expenditure of considerable resources 
by employers. The current, duplicative 
process requires the employer to first 
filo a temporary labor certification with 
the SWA. which reviews the 
application, compares the wage offer to 
the prevailing wage for the occupation, 
oversees the recruitment of U.S. 
workers, and Uten transfers the 
application to the applicable ETA NPC, 
which conducts a. final review of the 
application. This proce.s.s has been 
criticized for its length, overlap of effart, 
and resulting delay-s, Application 
processing delays, rogardless of origin, 
can lead to adverse results with serious 
repercussions for a bvisiness, especially 
given tho numerical limitation or “cap” 
on visas under this program, as a result 
of which any processing delay may 
prevent an employer from securing visas 
for H-2B workers during any given hal f 
year period for which numbers are 
available. This otxurs because employor 
demand for the limited number of visas 
greatly exceeds their supply, and all 
visas arc typically allocated in the early 
weeks of availability. See 8 U.S.C. 
1104{g)Cl)(B) (setting H-2B annual visa 
cap at 66.000) and 8 U.S.C. Ilfi4{g){10) 
(setting a cap of 33,000 as the number 
of H-2B visas that may be allocated 
during each 6-month period of a fiscal 
year). 

The incrcasii^g workload of the 
Department and SWAs po.se.s a growing 
^diallenge to the efficient and timely 
processing of applications. A.s stated in 
the NPRM, the H-2B foreign labor 


certification program continues to 
increase in popularity among 
employers. While the annual number of 
visas available is limited by statute, the 
number of labor certifications is not. 
The number of H-2B labor certification 
applications has increased 129 percent 
since FY 2000. In FY 2007, the 
Department experienced a nearly 30 
percent increase In H-2B temporary 
labor certification application filings 
over the previous fiscal year. This 
increasing workload is exacerbated 
because the INA does not authorize the 
Department to charge a fee to empiovers 
for processing H-2B applications.^ At 
the same time, appropriated funds have 
not kept pace with the increased 
workload at the State or Federal level. 
This has resulted in significant 
disparities in processing times among 
the SWAs. Some observers have noted 
these disp.arities among States unfairly 
advantage one set of employers (those in 
which the SWAs are able to timely 
process applications) over others (tho.se 
in which SWAs experience delays due 
to backlog.s resulting from inadequate 
staffing or funding, or other causes).^ 
in light of these recurring experiences, 
this Final Rule institutes several 
significant measures to reengineer the 
Department's administration of the 
program. These changes improve the 
process by which employers obtain 
labor certification and where our 
program experience has demonstrated 
additional measures would assist the 
Department in protecting the job 
opportunities and wages of U.S. 
workers. The Final Rule also provides 
greater accountahiliiy for employer.s 
through penalties, up to and including 


* On luno 17. Ihft D«j!jtrlmnn'. iransmittud 
diafi iv (he Con^e.^s thai wquM iinead 

till! il^A to prox'lde d)« O>^parlmont with euthorily 
to r.hargn niiil ic'.ain a fee to recoup Ihi' costs of 
administering itio H-2H labor c«rti6ca)iun program. 

3 Till! growth in the number of nppiications is 
explained in part by tha increa.sing desiro uf 
employers for a legal tumpetary workfoir.A nuit by 
legisliitinn that permitted grTwicr numbers of IJ-iD 
workers into the U.S. by exempting from tho 06.000 
annual cap any H-2D worker who had been 
counted against the numerical cap iit previous 
years. See Sava Our Small .md Seasonal On.sitiKstx's 
Act of 2005. Public Law 104-1,1, Dlv. B.Tilfa IV. 
119 Stat, 118 (effinstvs May 11, 2005) (exomptitig 
ifoni tiumorical cap for FY 2005 end FY 2008 
returning H-2B woAcrs who Iwil counted against 
the cap In one of (he ihreo fiscal year* proanling 
the ilswil w.ir in which the visa petition was hied), 
and Save Our .Small and Seasonal Ousinesscss Act 
af 2000. included in the Defunse .Authorization .Act 
for FY 2007, .Sec, 1(174, Public Law 1(10-364 
{making amendment retioacUve to October t, 2000. 
and extending the exempdem throtigh FY 2007). 
TliMSfi reluming worker provisions expired 
.September 30. 2007. a U.S.C. It84(g}{a) (2007); INA 
SRC. 214(g)(9): SCO alsr Sec. 14006. PuWiu Law KIH- 
287. 118 Stat 931, 1014 (August 6. 2004) 
(exeinpling some fish roe occupatien.s front llte 
cap). 


debarment, as an additional safeguard 
against abuse of (he program. 

D. Overv/ew of Redesigned H-2B 
Foreign Labor Certification Process 
As proposed in the NFFRM and 
finalized in this rule, the redesigned 
application process will require 
employers to complete recruitment 
steps similar to those noiv required, but 
will require them to do .so prior to filing 
the application for labor certification. 
Once recruitment is complete, this Final 
Rule maintains the requirement 
propo.secl in the NPRM that the 
completed application bo submitted 
directly to DOL instead ofbeing filed 
w'ith a SWA. This Final Rule eliminates 
the SWA duplicative review' of the H- 
2D application. In association with this 
Final Rule, the Department has 
redesigned the application form 
currently used for the H-2A and H-2D 
temporary labor certification programs 
and proposed a new ETA Form 9142. 
Additional information about the new 
application form appears in tha 
Administrative Information section of 
this preamble. This rule does not 
eliminate or federalize SVVA activities 
the job order and interstate 
clearance process) that may ultimately 
suppcirt an employer’s H-2B application 
but are funded and governed 
independently under the Wagner-Peyser 
Act. This rule doe.4 federalize prevailing 
wage determinations, previously 
performed by the SWAs under this 
program, ... 

To tesuiic IT.S. labor market, 
appropriately, employers will ba 
required to first o.btain from, tho Chicago 
NPC a prevailing wage rate to' be used 
in the recruitment ofU.!?.. workers. To 
make this reque.st, employers in the 
non-agricuitural labor certiflciation 
programs, will use a now ETA Form 
9141, which was designed and will be 
implemented in conjunction with tlii.s 
Final Rule. As with the Form 9142. 
additional information about the Form 
9141 appears in the Administrative 
Information section of the preamble. 

Tho employer will then follow 
recruitment steps similar to those 
required under the current program. The 
NPRM proposed increasing the number 
of required advertisements to three. 
However, in re.sponse to comments, the 
Final Rule returns to the current 
requirement of two advertiseTnent,s, 
although it retains the proposed 
requirement that one ofthose 
advertisements be placed on a Sunday. 

Consi-stent with tne NPRM, this Final 
Rule requires the employer to attest to 
and onumeratp. its raf;ruitnient efforts as 
pari of the application but does not 
reauire the cmolover to .submit 
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.supporting documentation with its 
application. To ensure the integrity of 
the process, the Final Rule requires the 
employer to retain documentation of its 
recruitment, as weli ns other 
documentation specified in the 
regulations, fur 3 years from the dale 
certification. The employer will bo 
required to provide this documentation 
in response to a request for additional 
information by the Certifying Officer 
(CO) before certification or by KTA 
pursuant to an audit or in the course of 
an investigation by the Wage and Hour 
Division (WHD) after a determination on 
the application has been issued. The 
Department has set the chx'ument 
retention requirement at 3 years rather 
than the proposed 5 years in r8.sponsc 
to comment.s received expressing 
concerns that five year.s would impose 
an unnece.s.s'ary burden on small 
employers, especially those that arc 
mobile or have a mobile component. 

Employers or their authorized 
representative.s (attorneys or agents] will 
be required to submit applications using 
a new form designed to demonstrate the 
employer's compliance with the 
obligalions of the H-2B program. As 
described in the NPRM and the Final 
Rule, the application form will collect, 
in the form of attestations, information 
that is largely required already by the 
current H-2B labor certification process. 
These Attestations are required from the 
employer to ensure adherence to 
program requirements and to establish 
accountability. As with recruitment, 
omploy’ers are rpquired to retain records 
documenting their compliance with all 
program requirements. An application 
that is complete will he accepted by the 
NPC for procoSsSing and will undergo 
final review bj' the Department. 

Based on the Department’s 
experience, and in response to concerns 
voiced in public emnmants about the 
need for H-2B stakeholder guidance and 
ETA staff training, w« have added a 
transition period to the Final Rule at 
new § 655.5. Although the Final Rule 
lakns effect 30 days from publication, it 
phases in implementation based on 
employment start dates listed in tho 
application. Employers with a date of 
need on or after October 1. 2009, will be 
governed by these new regulations. 
Employers with a date of need on or 
after the rule’s effective date but prior to 
October 1. 2009, will follow the 
transitional proce.ss described in 
§ 6 .t 5.5. Additional information about 
the transition process appears below. 

In order to further protect the integrity 
of the program, specific verification 
steps, such as verifying the employer's 
Federal Employer Identification Number 
(FEIN) to ensure the employer is a bona 


fide business entity, will occur during 
processing to ensure the accuracy of tho 
information supplied by the employer. 
If an application does not appear to be 
complete or merit approval on its face 
but requires additional information in 
order to be adjudicated, the CO will 
is.sue a Request for Further Information 
(RFI), a process the program already 
employs. After Departmental review, an 
application wdll be certified or denied. 

As proposed in the NPRM and 
adopted in the Final Rule, the 
introduction of new post-adjudication 
audits will serve, along With WHD 
investigations, as both a quality control 
measure and a means of ensuring 
program compliance. Audits will be 
conducted on adjudicated applications 
meeting certain criteria, as well as on 
randomly-selected applications. In the 
event of an audit or WiD mve.stigation, 
employers will be required to provide 
information supporting the attestations 
made in the application. Failure to maet 
the required standards or to provide 
information in response to an audit or 
investigation may result in an adverse 
finding on the application in question, 
initiate Departmental supervised 
recruitment in future applications, and 
penalties.^ 

As stated in the NTR\I, the 
Department expects the modernized 
processing of applications will yield a 
reduction in the overall average time 
needed to process H-2B labor 
certification applications. This process 
is expected to lead to greater certainty 
and predictability for employers by 
reducing processing times which nave 
exceeded our historical 60-day 
combined State and Federal processing 
timeframe- 

11. Diiicussion of Comments on the 
Proposed Rule 

Tn response to tbe proposed rule, the 
Department received 134 comments, of 
which 88 were unique and another 40 
W’ere duplicate form comments. 
Commenters represented abroad range 
ofconstituencie.s for tho H-2B program, 
including individual employers, agents, 
industry coalitions and trade groups, 
advocacy and legal aid organizations, 
labor unioiw, a bar .association, 
congressional oversight and authorizing 
committees, and individual members of 
the public. 

The Department received comments 
both in support and opposition to the 
proposed regulation. Comments 
supported, for example, the anticipated 
efficiencies of the proposed streamlined 
process and the potential conversion to 


Furllmr sanctions may be imposed by DIlS. Sco 

eu.s.c. iaa4(c)(i9). 


electronic filing. Broadly, other 
commenter.s opposed the rule because 
they felt it would undermine program 
integrity or w'eaken worker protections 
and U.S. worker access to job 
opportunities. Still others believed the 
rulomaking untimely, given the general 
weakening of the economy, or that the 
proposed rule failed to address what 
they believed to be key problems 
underlying the program. Several of 
those problems, such as the annual cap 
of 66.000 H-2D visas per year, are 
statutory and cannot ho changed 
through regulation. 

In addition, as described in greater 
detail below, the Department received 
comments rai.sing a variety of concerns 
with specific proposals and provisions 
rvithin the rule. After reviewing those 
comments thoughtfulfy and 
systematically, the Department has 
modified several provisioius and 
retained others as originallv proposed in 
the NPRM. 

Provisions of the NTRM that received 
comments are discussed below; 
provision-s that were not commented on 
or revised for technical reasons have 
been adopted as propo.sed. The 
Department has made some technical 
changes to the regulatory text for clarity 
and to improve reaclahility, but those 
changes were not designed to alter the 
meaning or intent of the regulation, 

A. Section 65S:2—Temtoij'‘OfCuam 

In the Final Rule, tbe Department has 
revised the discussion on the authority 
of the Governor of Guam to clarify that 
the enforcement of the provisions of the 
H-2B visa program in Guam resides 
with the Governor, pursuant to DHS . 
regulations. . 

R. Suction 655.4-^DefinJlwr)s 

Of the definitions proposed in the , 
NHRM, comments were received on the 
definitions for “agent," “attorney,’' 
'‘employ," ‘'employer,” ‘'full time.” 
“representative,” and "United States 
worker.” 

The proposed rule defined an agent a.s 
"a logal entity or person which is 
authorized to net on behalf of the 
employer for (emporary agricultural 
labor certification purposes, and is not 
itself an employer as defined in this 
subpart. Tho term 'agent' specificaiiy 
excludes associations or other 
organizations of employers.” In 
rR.spnnse to comments, the Department 
has corrected the typographical error 
and replaced “agricultural" with 
“nonagriculturai," 

Some commenters supported the 
proposed definition of agent with regard 
to its barring of associations or 
organizations of employers. One bar 
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as-sociation commented there had been 
many abuses by agents in the past, 
including the unauthorized practice of 
law, and recommended the Department 
adopt the definition under DHS 
regulations at 8 CFR 292.1. We have 
reviewed the guidelines under that 
section and concluded it is 
inappropriate for the labor certification 
process. The standard set by 8 CFR 
292.1 is not tailored to the Department's 
needs. For example, it includes, among 
others, law students and "reputable 
individuals." We have determined such 
persons may not be appropriate to 
practice before the Department, in 
particular for purposes of foreign labor 
certification activities. That definition 
was designed to fit the needs of another 
Federal agency and would eiiminate 
many current individuals who act on 
behalf of employers in the labor 
ceitificalion process with the 
Department. 

The Department acknowledges that 
allowing agents who are not attorneys 
does not fit into the categories 
recognized by DHS and creates a 
difference between tiie two agencies. 

The Department has pennitted agents 
who do not meet these criteria to appear 
before it for decades. Agents who are 
not attorneys have represented 
claimants before tho Department in a 
wide variety of activities since long 
before the development of H-2A 
program, and DOL's programs, where 
they intersect with those of DHS, permit 
a broader range of represantation. To 
change such a loug*.standing practice in 
the context of this rulemaking would 
represent a major change in policy that 
the Department is not prepared tn make 
at this time and was suggested in the 
NPRM seeking comments, 

Consequently, the Department has not 
adopted this recommendation. The 
Department will maintain its long- 
standing practice and policy with 
respect to who may represent 
on^loyers. 

For greater clarity, a definition for 
"Administrator, Wage and Hour 
Division (WHD)" has been added to the 
definition section of the regulation to 
distinguish thi-S official from the 
‘‘Administrator, Office of Foreign Labor 
Certification (OFLC).” Regulatory text 
has been added where needed to 
distinguish between these officials. 

The proposed rule defined an attorney 
as; 

Any person who is a merntier in good 
standing of the bar of the highasl court of any 
State, possession, territory, or conunonwealth 
of tho If.S., or the District of Columbia, and 
vt'lio is not under .suspension or disbarment 
from practice before any court or before DHS 
or the U.S. Department of Justice’s ExRciiiive 


Offtco for ImmigratioD Review. Such a person 
is permitted to act as an attorney or 
representative for an employer under this 
part: however, an attorney who acts as a : 
representative roust do so only In accordance 
with the definition of "Fepresentativo" in this 
.section. 

In tho Final Rule, the Department has 
reworded the definition to provide more 
clarity regarding the bodies or courts 
that could suspend or disbar an 
attorney. The Department lias also 
revised the final sentence in the 
definition to read: “Such a person is 
permitted to act as an agent or attorney 
for an employer and/or foreign worker 
under this subpart.” 

In the NPRM, the Department added 
a definition for “employ’’ and made 
revisions to the definition of 
“employer,” A trade association 
suggested that the Department eliminate 
the definition of “employ” but retain 
the definition of “employer.” stating 
that the definition of '‘employ" adds 
nothing to clarify status or legal 
obligations under the H-2B program 
and insinuates broad legal concepts that 
add unnecessary confusion. As 
suggested by commenters, the 
Department has deleted the definition of 
“employ.” We agree this definition did 
not provide any additional clarification 
regarding status or legal obligations 
related to the H-2B program and may 
generate some confusion with other 
statutes. 

The Department received comments 
that the requirement for a Federal 
Employer Identification Number (FEIN] 
as incorporated in the definition of 
“employer” could be problematic for 
some employers. One commenter 
recommended the use of the DUNS 
number as a complement to the FEIN, 
The “data universal numbering system" 
(DUNS), which is operated by Dunn & 
Dradstreet, is.sues nine-digit numbers 
that serve as unique identifiers and are 
u.sed. in cases, by the Federal 
Goveniment or individual businesses to 
track busine.ss entities. The Department 
has decided to retain ihe definition as 
proposed, and notes that it is easy for 
employers to obtain FEINs. which have 
the advantage of being assigned by- the 
Internal Revenue Service, althou^ in 
paragraph (iKiii] of the definition we 
have added the phrase "for purposes of 
the filing of an application." to clarify 
the FEIN is information gathered 
specifically at the point of application 
for H-2B labor certification. In 
paragraph (l)(i) of the definition, the 
Department has replaced “may" wHth 
"miisf' to cianly U.S. workers must be 
referred to a U.S. location for 
employment. 


Commenters supported the inclusion 
of a definition for "full time,” The 
Department agrees with one 
commenler’s assertion that, consistent 
with program practice, the definition 
should not be construed fo establish an 
actual obligation of the number of hours 
that mu.st be guaranteed each week. The 
parameters .set forth in the definition of 
“full time” refer to the number of hours 
that are generally perceived to 
constitute that type of employment, as 
distinguished from “part time,” and are 
not a requirement that an employer offer 
a certain number of hours or am' other 
terms or conditions of employment. 

The Department has also made 
changes to the definition of a job 
contractor for purposes of clarity. The 
changes make clear that the job 
contractor, rather than the contractor's 
client, nujst control the work of the 
individual employee. 

One trade association commented that 
to the extent the intent of the rule is to 
define the respective liability of agents 
and representatives, it.should articulate 
a clear set of standards for liability. The 
association found the definition of 
“reptfl.sentativo” to be problematic and 
suggested deleting or revising it. The 
commenter questioned whether the 
intent of the regulation was to make the 
representative liable for any 
misrepresentations in an attestation 
made on behalf of an employer. Because 
of potential overlaps with the definition 
and role of agent, the commenter also 
requested the rulo clarify If. and under 
what circumstances, aii agent is liable 
for activities undertaken on behalf of en 
employer. The commenter . . .. 
recommended the Department delete 
the provision onThe representative's 
role in the consideration of U.S. 
workers, questioning what rationale the 
Department had for dictating under 
what circumstances an attorney or other 
person can interview U.S. applicants for 
the job. and why the Department i.s 
“singling out” attorneys within the 
definition. 

The Dopartment disagrees with the 
commenter's interpretation of the 
liability of an agent or attorney for the 
acts of the employer. The duties of an 
agent or attorney may vary widely and 
not all duties that an agent or attorney 
tmdertakos may lead tn liability. The 
Department recognizes, however, tliat 
some of an agent's or attorney's duties 
in representing an employer may put 
the agent or attorney in the role of the 
employer and he a basis for assigning 
liability for tlie employer’s acts or 
omissions, For example, in undertaking 
to represent an employer in the H-2A 
program, an agent or attorney not only 
performs administrative tasks but also 
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submits attestations regarding the 
employer's obligations under the 
program. Attorneys and agents 
undertake a significant duty in making 
such representations. They are, 
therefore. rtt.span.sible for reasonable due 
diligence in ensuring that employers 
understand their responsibilitios under 
the program and are prepared to execute 
those obligations. Agents and attorneys 
do not themselves make the factual 
attestations and are not required to have 
personal knowledge that the attestations 
they submit are accurate. They are, 
however, required to inform the 
employer.? they represent of the 
employer.?’ obligations under the 
program, including the employers’ 
liability for making false attestations, 
and the prohibition on submitting 
application.? containing attestations they 
know or should know are false. Failure 
to perform the.se responsibilities may 
render the agent or attorney personally 
liable for false attestations. The 
Department ha.s decided to retain the 
definition as propo.sed. 

One commenter believed that the 
definition of “Llnited States worker" 
presented in the NPR.\4 was too narrow 
and that there are other persons in the 
United Slates legally entitled to work in 
addition to those in the categories listed. 
The Department disagres.s and has 
retained the pruposod definition, as it is 
inclusive and oonsiatont with other 
provisions of immigration law’ and 
regulations that define U.S. workers and 
persons authorised to work in the U,f3. 

The Department also added 
definitions for the terms 
•‘Administrative Law Judge.’’ “Chief 
Administrative Law Judge.” 

"Department of Homeland Scicurity," ■ 
and “United States Citizenship and 
immigration Services," mirroring the 
definitions In the Department's H~2A 
Final Rule. These terms and definitians 
were inadvertently omitted from the 
proposed rule. 

The Department has added a 
definition of the term "strike” to the 
Final Rule. The definition clarifies that 
the Department wdll evaluate whether 
job opportunities are vacant because of 
a strike, lockout, or work stoppage on an 
individualized, positiori-by-position 
ba.sis. 

The Department also has added a 
definition of “successor in interest” to 
make clear that the Department will 
consider the facts of each case to 
determine whether the successor and its 
agents were personally involved in the 
violations that led to debarment in 
determining whether the successor 
ct)n.stitutes a “succes.sor in interest” for 
purpo.ses of the rule. 


C. Sceft'on 655 . 5 ^Tran 5 ition 

The Department recognizes that 
implementing the provisions of the 
Final Rule may be somewhat difficult 
for employers who have already filed 
their applications with the SWA to 
begin recruiting U.S. workers. Even 
though the NPl^f pul current and 
future u.sers of H-2B workers on notice 
regarding the Department’s intention to 
publish a Final Rule, the rule represents 
a departure from the current 
administration of the program. H-2B 
employers, including those who 
expressed concean regarding the time . . 
frame fnr a Final Rule, will require some 
period of time to prepare and adjust 
their requests for nonimmigrant workers 
to perform temporary or seasonal 
nonagricullural services or labor, 
particularly in tandem with changes to 
DHS processing of cases, and 
understand how to complete the 
Department’.? new forms for requesting 
a prevailing wage and applying for 
temporary employment certification. 

In respbn.se to comments, the 
Dopartmeot is accordingly adopting a 
tran-sition period, outlined in new 
§655.5 (previously reserved). Employers 
filing applications for H-2B worker.? on 
or after the effective date of these 
regulations rvhere the date of need for 
the services or labor to he performed is 
before October 1. 2009. will be required 
to obtain a prevailing wage 
determination from the SWA serving the 
area of intended employment, rather 
than the KPC. but must meet all of the 
other pro filing reernitment 
requirements outlined in this regulation 
before an Application for Temporary 
Employment Certification can he filed 
wiin the NPC. However, employers 
filing applications on or after the 
effective date of these regulations where 
the date of need for H-2B workers is on 
or after October 1. 2009, mtist obtain a 
prevailing wage determination from the 
NPC and comply with all of the 
obligations and assurances detailed in 
this subpart. The SWAs will no longer 
accept for processing applications filed 
by employers for H-2B workers on or 
after the effective date of these 
regulations. Rather, the SWAs will assist 
the Department’s transition efforts by 
issuing prevailing wage determinations 
where the employer’s need for H-2B 
workers is prior to October 1, 2009. This 
will allow the rest of the pre-filing 
recruitment requirements, obligations 
and assurances to become effective 
immediately. During this transition 
period, die Department expects that 
SWAs will continue to allow employers 
to file prevailing wage requests on forms 
they currently use in other visa 


programs in order to minimize any 
confusion and expedite the prevailing 
wage review process. 

In order to complete the processing of 
applications filed with the SWAs prior 
to the effective date of these regulation.?, 
the tran.sition procedures require the 
SWAs to continue to process all active 
applications under the former 
regulations and transmit all completed 
applications to the NPC for review and 
issuance of a final determination. In 
circumstances where the SWA has 
already transmitted the completed 
application to the NPC, the NPC will 
complete its review in acenrd with the 
former regulations and issue a final 
determinalitjn. OFLC intends to cnndtict 
several national stakeholder briefings to 
familiarize program users with these 
requirements. 

D. Section 655.6 — Temporary Need 

Congress mandated the H-2B program 
bo used to fill only the temporary’ need.? 
of employers where no unemployed 
U.S. workers capable of performing the 
work can be found. 8 U.S.C. 
110l(a)(15)(H)(ii)[b). Therefore, a.? 
explained In the NPRM, the Department 
will continue to detemtine whether the 
employer has demonstrated that it ha.s a 
need for foreign labor that cannot bo met 
by U.S. workers and that the need is 
temporary in nature. 

Tm? controlling factor continues to be 
the employer’s temporary need and not 
the nature of the jon duties. Matter of 
Artec Corp., 18 I&N Dec. 3G6 {Comm: 
1982); cf. Global Horizons, Jnc. v. DOL, 
2007-TLC-l (Nov, 30, 2006) (upholding 
the Department's position that a failure 
to proven specific temporary lieod 
preclude.? acceptance of temporary 
H-2A application). 

DHS regulations at 0 CFR 
214.2{h}(6}(ii)(D) provida that a 
petitioner’,? need be one of the 
following: (1) A onedlme occurrence, in 
which an employer demonstrates it ha.s 
not had n need in the past for the labor 
or service and will not need It in the 
future, but needs it at the pre.sem time; 
(2) a seasonal need, in which the 
employer establishes that the service or 
labor is recurring and is traditionally 
lied to a season of the year; (3) a 
peakload need, in which the employer 
needs to supplement Its permanent staff 
on a temporary basis due to a short-term 
demand; or (4) an intarmittent need, in 
which the employer demonstrates it 
occasionally or intermittently needs 
temporary workers to perform services 
or labor for short periods. 

As propo.sed in the NFRM, for 
purposes of a one-time occurrence, 
under this Final Rule the Department 
will consider a position to be temporary 
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as long as the employer’s need for the 


duties to he performed is temporary or 
Finite, regardless of whether the 
underlying job is temporary nr 
permanent in nature, and as long as that 
temporary need — as demonstrated by 
the employer’s attestations, temporary 
need narrative, and other relevant 
information — is less than 3 consecutive 
years. This interpretation is con.si-stent 
with the rule proposed hy IJSCIS on 
August 20. 2008. 73 FR 49109. ivhich is 
being finalized in conjunction with this 
regulation, 

Consistent with the final USCIS 
regulations, the Department proposed — 
and the Final Rule permits — a one-time 
occurrence to include one-time 
temporary events that have created the 
need for temporary workers for up to 3 
years. The Final Rule requires those 
employers to request annual labor 
certifications based on new tests of the 
U.S. labor market. As stated in the 
NPRM. we believe this is the best 
method by which to ensure U.aS. worker 
access to these job opportunities, but 
recognize that an employer's need for 
workers to fill positions could, in some 
cases, last moro than one year. 

The Department received a number of 
comments in response to the proposed 
expansion of the one-time occurrence 
definition. A job contractor commented 
that it did not believe the Department 
needed to specifically authorize the 
possibility of a S-year, one-time need, 
since it could be inferred as already 
having the authority to certify such 
5ituation.s as long as the employer's 
situation as described in the application 
was compGliing, However, the 
commenter believed that establishing a 
maximum 3-year stay may be limiting 
under certain circumstances such as 
rebuilding after natural disa.sters. It also 
creates confiusion and complexity for 
the employer applicants who may not 
understand the distinction between a 3- 
yaar labor need broadly speaking and a 
one-timR occurrence. Under the NPRM 
and this Final Rule, the extension of the 
temporary need definition from l year 
or less to potentially up to 3 years does 
not apply to all categories of need. The 
Department believes employers should 
vinderstand that an H-2B visa will only 
be granted for longer than 1 year in the 
cast’ of a one-time occurrence, 

Neither the Department nor DHS is 
changing the long-established definition 
of one-time occurrence which 
encompasses both unique non-rccurring 
situations but also any ‘'temporary' event 
of a short duration Ithatj has created the 
need for a temporary worker.” For 
example, an employer could utilize the 
H-2B program to secure a worker to 
replace a permanent emplnyee who was 


injured. Further, if that permanent 
cmploy'ee, upon returning to work, 
subsequently suffered another injury, 
the same employer could utilize the H- 
2B program again to replace the injured 
employee on thebasis of a one-time 
occurrence. A one-time occurrence 
might also arise when a specific project 
creates a need for additional workers 
over and above an employer's normal 
workforce. For example, if a shipbuilder 
got a contract to build a ship that was 
over and above its normal vwsrkload. 
that might be a one-time occurrence. 
However, the Department would not 
consider it a one-time occurrence if the 
same employer filed serial requests for 
H-2B workers for each ship it built. 

'i'he NPRM required that employers 
request recertification annually where 
their one-time occurrence extends 
beyond 1 year. The Department agrees 
with public comments that, where the 
need is one-time only, the added burden 
and expense of an additional labor 
market test does not make sense where 
the total period of need is les.s than 1 8 
months. Therefore, an emploj'er with a 
one-lime need that has been approved 
for more than l year but less than 18 
months will receive a labor certification 
covering the entire period of need, and 
will not be required to conduct another 
labor market lest for the portion of lime 
beyond 12 months. An employer 
requesting certification based on a one- 
time occurrence it expects to last 18 
months or longer, however, will bo 
required to conduct one or more 
additional labor market teshs. 

A number of individual small 
business commenters were concerned 
that the proposed changes went beyond 
the original intent of the program and 
would leave the sea.sonal and peakload 
businesse.s for which it was intended 
without adequate numbers of visas. 

They raised longstanding concerns with 
what many believe ks an arbitrarily low 
visa cap and the strong competition 
among industries for the limited visas. 
These commenters posited that 
expanding the term to 3 years would 
open up the program to a wider number 
of industries, further increasing 
competition for visas and effectively 
crowding out those employers for which 
these commenters believe the visa was 
intended. One small employer thought 
it would allow high tech businesses to 
participate in the H-2B program to use 
up all the visas and leave other 
employers with real peafcload needs 
wanting. This employer also thought it 
would create a security threat by letting 
visas be sold on the black market SWAs 
commenting also questioned the change 
in definition as being what they 
de.scrihed as a significant program 


change, VMiile most employers of highly 
skilled workers currently avail 
themselves of the H-lB visa program, 
they are not precluded from seeking, as 
an alternative, H-2B nonimmigrant 
status, if they othenvise meet the 
requiruments of the H-2B program. 
None of the changes proposed by the 
Department would make the H-2B visa 
program any more or less av'ailabic to 
highly skilled workers or provide 
employers who might wish to use such 
persons a-s H-2B workers with any 
greater advantage than other H~2B 
employers. In addition, with respect to 
vi.sas issued by the State Department 
based on an approved DHS petition, the 
Department is unaware of any 
contemplated change in this or the DHS 
rulemaking that would create an 
automatic 3-year H-2B visa. Depending 
on reciprocity -schedules, under current 
StatB Department regulations, an initial 
H-2B visa is generally issued for a year 
or less, or for the validity period of the 
approved H-2B petition, but can be 
extended for additional period.s of time 
to correspond to any period of time DHS 
might extend such H-2B petition. 
Nothing in this rule would change that. 

Several Members of Congress 
submitted separate comments on behalf 
of congressional committees. One U.S. 
Senator opposed the expansion of the 
definition of a one-time occurrence as 
contrary to the 1987 legal opinion of the 
Department of Justice, Office of the 
Legal Counseh The comment stated that 
t he Department of Justice considered 
various views of the proposed 
construction of '’temporaTily” in the 
context of the H-2A visa program and 
declined to define temporary a.s.up to 3 
yeans. According to the comment, the 
justice opinion concluded tbat the 
statutory text. Congressional intent, and 
sound policy compelled a definition of 
temporary to be 1 year nr les.? for nil H- 
2 classifications. The comment also 
pointed to the Department’s and DHS’s 
proposed rule.'S on (he H-2A program 
that retained the one year or less, 
definition of temporary {absent 
extraordinary circum-sfances) as 
evidence that (ho current construction 
should be retained. The commenter was 
concerned that the regulation would 
lead to abuse of the H-2B program by 
encouraging some employers who w'ant 
to take advantage af the program to 
characterize long-term or permanent 
jobs as temporary. The commenter 
believed that these longer-term jobs 
should be fillod by U.S. workers and. if 
none are available, only then through 
the employinenl-based immigration visa 
process. 

Several labor unions also commanted 
on this provision, largely in opposition. 
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One believed the proposal to bH at ndds 
with years of precedent and 
immigration and workforca policy, as 
well as current law. The commenter 
asserted that expanding the definition 
conflicts with DHS regulations, runs 
counter to the purpose of the H-2B 
program, and undermines the 
Congres.sianai mandate to protect U.S, 
workers. Another labor organization 
contended that if an employer’s need is 
longer than a short duration it is not a 
temporary need, and a period longer 
than a year is not of short duration. This 
commenter oppo.sed the inclusion of 
thi.s provi,sjon and urged the Department 
to withdraw this proposed change. 
Another union proposed temporary 
ompIoyTnent be limited to six months 
and "'certainly no longer than fl] year.” 
Another labor organization opposing the 
proposed provision did not believe that 
the requirement that employers retest 
the labor market eadi year represented 
a meaningful safeguard for dome.stic 
workers, particularly if the Deportment 
were to adopt an attestation-based 
system where recruilmenl of U.S, 
w'orkers I.'? not actively supervised by 
the SVVAs. It recommended the II-2I3 
progratn he made consistent with the H- 
2A program concerning the definition of 
temporurv, 

Several worker advocacy 
organizations also opposed this 
provision, indicating their belief it Avas 
not in keeping with the objectives of the 
program and would open most 
constniction jobs in the country to be 
potentially part of the program. An 
individual employer commented that 
seasonal .should mean 8 months or less 
so as to not compels with local 
permanent jobs. 

A law firm commented that the 

reposed changes wsnt beyond what it 

olieved Congress intended and claimed 
anecdotally it would directly and 
proportionally adversely affect the 
industries for which it felt the program 
wa.s designed. It believed that the 
problems with the program arc more 
associated with the delays and 
uncertainliBS related to the inadequate 
number of AUsas as well as inadcqxjato 
budget and .staffing at all levels of the 
application proce.ss. Tlie commonter 
recommended those problems would be 
best addressed by Congro.ss and by 
increased fees at each step, ft also 
believed that this expansion of the 
definition would encourage additional 
industries, most notably the information 
technology industry, to participate and 
to put undue pressure on an already 
pressured program. 

Cuiu'ersely, several employer and 
Uade as.sociations supported the 
expanded provision. One employer 


association welcomed the change an 
long in comh^. Another supported it as 
a means to provide greater flexibility 
across industries and regions. Still 
another recommended that the 3-year 
provision be expanded beyond “one- 
time need" to the other throe categories 
of temporary need. 

A legal association supported the 
proposal to expand temporary need but 
.suggested the Department rethink the 
requirement that employers retest the 
market each year. According to the 
comment, requiring employers to get a 
new prevailing wage and perform 
additional recruitment and filing each 
year would increase Avprkload for the 
Department, increase costs to 
employers, and fails to recognize the 
advantages of the employer having the 
availability of trained, experienced 
workers. It recommended that a 
reasonable aitematri'e would be for 
employers to check the prevailijig Avage 
determination anmjalty to ensure that 
the Avorkers are being paid the 
appropriate wage but not to have to 
undertake further recruitment efforts. 

Many SWA.s commented on the 
proposed rule. On the issue of 
teniporarine.ss. one SVVA stated its 
.support for retesting the labor market 
each year. An employer association 
supported retesting the labor market 
each yetironly in situations where there 
was a significant time period beyond the 
ordinary 10-month period left on the 
labor certification. It believed that this 
requirement would he too onerous on 
employers if applied to jobs lasting only 
18 months, for example. 

Finally, a worker advocacy group 
recommended the addition of a process 
cither through the Department or the 
SWAs under which workers could 
challenge the determination that the 
jobs are temporary. 

The Department defers to the 
Department of Homeland Security aird 
will use their definition of temporary 
need as published in their Final Rule on 
H-2B, Currently, that definition, 
including the four categories of need, 
appears at 8 CFR 214.2(h)(6)(il). and 
requires the employer show 
extraordinarv’ circumstances in order to 
establish a need for longer than 1 j'oar. 
DiiS’s Final Rule amends 8 CFR 
2l4.2(h){6)(ii)(D) to eliminate the 
requirement for extraordinary' 
circumstancas and clarify that a 
temporary need is one that ends in the 
near, definable future, which in the case 
of a one-time occurrence could last 
longer than 1 year and up to 3 years. 
Accordingly, we have deleted the 
definitions w'e had in our regulatory text 
in the T'lPRM and instead provided a 
reference to the DHS regulations. 


h'. Section 655.10 — Determination of 
Prevailing Wage for Labor Cerilfwation 
Purposes 

1. Federalizing Prevailing Wage 
Determinations 

The Deparliuent proposed a neAv 
reengineered system to federalize the 
issuance of prevailing wages, under 
which employers would obtain the 
preA'ailing wage for the job opportunity 
directly horn the NPC. As proposed, the 
new' federalized process would allow 
employers to file prevailing wage 
requests with the appropriate NPC — 
designated as the Cnicago NPC for 
prevailing wage requests — no more than 
90 days before the .start of recruitment. 
The proposed rule also clarified the 
validity period for wage determinations. 
Based on annual updates to the 
Occupational Employment Sunrey 
(OES) database, and depending nn the. 
time of year that the prevailing wage 
determination {PWD) Avas obtained from 
the Department, relath'e to the date of 
the most recent update, the wage 
dstermination provided could be valid 
from several months up to 1 year. The 
NPRM .sought comments from 
employers who had utilized the 
program in the past on the efficacy of 
this proposed action. 

The Department received numerous 
comments on this new process. After 
consideration of all comments. Ave have 
decided to implement tha PWD process 
as propo-sed in the NPRM. However, to 
rcfloct the transition from the current 
system to the.now,th© Final Rule now 
clarifies that employers with a date of 
need on or after October !, 2009, must, 
seek a PWD from the Chicago NPC prior 
to beginning recruitment, while . . 

employers with prior dates of need will 
continue to seek PWDs from the SWAs. 
However, consistent with the 
Department’s intent to immedialHly 
implement the Final Rule, and'as set 
forth in § 655,5 of this Final Rule, SWAs 
will bo required to follow the 
procedures instituted under §655.10 for 
any prevailing wage determination 
requests submitted on or after the date 
this Final Rule takes effect. 

Ov'erwhelmingiy, commenturs were 
concerned about the capability of the 
NPC to provide timely and accurate 
prBA'ailing wage determinations. 
Commenters supporting the new 
centralized process included trade 
association.^, employer-based 
organizations, businasses, and 
indh’icluHl professionals with significant 
experience in the foreign labor 
certification field. Of those, some 
requested reassurance that the 
Department would allocate sufficient 
resources and training to the PWD 
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activity at the NPCs to prevent 
processing delays. They urged the 
Department to institute mechanisms to 
ensure consistency between NPCs and 
across |ob titles, de.scriptions, and 
requirements; and to offer 
comprehensive training to employers, 
attorneys, and agents prior to 
implementation. 

Jvlany commenters, including labor 
unions, advocacy orgimizatioiw, 
iicademir, institutions, and SWAs 
expressed concern that the NPC staff 
would not possess the same level of 
expertise, particularly locally-oriented 
expertise, required to provide accurate, 
context-appropriate prevailing wage , 
determinations as the SWA staff. They 
believed this could lead to reduced 
scrutiny, ioacrarncy, backlogs, and 
delays, and adversely affect U.S. worker 
wages and job opportunities. The SWAs 
that commented on this issue were 
concerned that transferring the 
determination to the NPC.s would also 
degrade c^istomar service, and soma 
questioned whether OEvS really keeps 
pace with changes in local standards. 
One state has had success with its own 
.system and recommended the 
Department replicate that system on a 
national scale. 

One advocacy organization expressed 
the view that centralization would bo 
particularly harmful to amusement park 
mduslry workers, which currently uso a 
weekly rate rather than an hourly rate. 
One employer was concerned that NPC- 
issued PWDfi would be inaccurate and 
biased in favor of higher wages, raising 
program costs. Several cdmmenter.s 
opposed PWD ffideralization in its 
entirely and proposed full funding of 
SWAs for these activities. In the 
alternative, they recommended that, if 
the Department were to move forward, 
it hire staff with strong PWD 
backgrounds and create a separate P\VD 
unit within the N’PC. 

To guard against potential delay.s, 
some coimuenters requested that a 
timeframe for the process be 
established, orrecojnmended 
adjustments to Ihc process as proposed. 
A small business coalition 
recommended the Department permit 
employers to recruit without first getting 
the FWD from the NPC, so long ns the 
employer accompanied its ri-2B 
application with a printout of a current 
and appropriate wage from O^NET, 
which is the Internet wage survey the 
Department updates on an annual basi.s. 
A large trade as'scciation made a similar 
recommendation, wdth a proviso that if 
the cniplnyer has not used the correct 
wage from the database, it would be 
required to restart the application 
process after obtaining a PWT) from the 


NPC. The Department also received a 
suggestion that eraplpyers be allowed to 
get the OES rate themselves unless they 
w'ant a safe harbor which would be 
provided by getting the wage rate from 
the NTC or SWA. Another cbmmenter 
was concerned that employer surveys 
do not provide the same safe harbor us 
SWA determinations and another 
commentcr was concerned that 
eliminating the SWA from the process 
meant that the safe harbor would also be 
eliminated. 

This Final Rule establishes rules 
under which employers may provide 
their own information. Apart from tho.se 
iiistance.s, the Department believes there 
is greater value and potential for greater 
consi.sfency and efficiency in having the 
NPC provide the wage. The Department 
believes that continued oversight at the 
Federal level is essential to ensuring 
that the job opportunUies are advertised 
and paid at the required Wage and 
therefore does not adversely affect U.S. 
worker wages. 

A number ofeommenters urged that 
within thi.s new process, tlie Department 
provide a vehicle for communication 
between program users and NPC staff to 
resolve disagreements on the job 
opportunity or wage level and educate 
program users on the Department's 
melnodology. One trade association 
recommended the Department disclo.se 
its methodology for a PWD upon request 
from an employer with sufficient time fp 
avoid delaying Um application. Other 
organizations conditioned their support 
of the new process specifically on the 
creation of a mechani.sm for 
communicating or interacting with the 
ptjbiic. Some commenters obseiv^ed that 
the appeal process for wage 
determinations can be quite lengthy, 
and not a viable option in the context 
of H-2B or II-IB, where timing is 
critical; those commenters were 
particularly concerned that without 
such communication the timeframe for 
resolving any prevailing wage 
determination issues would be 
ie^thened. 

Tne Department recognizes its 
responsibility to provide an efficient 
process for prevailing wage 
determinations. Now that the backlog in 
the permanent labor program has boon 
eliminated, resource.s are being 
retlirected to other OFLC priorities, 
including offsetting some costs 
associated with the re-engineering of the 
temporary labor certification programs. 
As the new program design is 
implemented, we will allocate at^ailable 
appropriated resources to key activities, 
including the PWD fiuiction. As part of 
this proces.s, the Department will focus 
on identifoing areas w'here 


improvements could be made, including 
developing and providing needed 
training. The Department will also look 
to it.s stakeholder community for input 
and suggestions for improvements. 

The Department will provide 
stakeholder briefings on H-2B Final 
Rule, is updating its Prevailing Wage 
Guidance for agricultural and 
nonagricultural programs, and will 
provide additional training and 
educational material a.s appropriate. 

The Department will, to the extent 
fea.sihle and within available resources, 
seek to hire qualified staff, will train 
.staff already on board, and if 
appropriate, will consider establishing 
separato PWT) unit at the Chicago NPC. 
Tn addition, the Department will strive 
to provide timely, appropriate guidance 
to program users and SWAs to ensure a 
successful transition and 
implementation. Wo remain confident 
that federalizing lire prevailing wage, 
application component will instill a 
high level of efficiency and consistency 
in the process which has been a past 
problem. This increased efficiency and 
consistency will help ensure more 
accurate wage detenuinations, which 
result in improved protections tor U.S. 
workers. 

As stated in the tvPRM, the 
Department strongly baltcvcs that 
shifting wage detorniination activities to 
NPC staff will reducH the risk of job 
misclassification because of centralized 
staff experience, thereby not only 
strengthening program integrity, but 
also ensuring consistency in 
classification across States, resulting in 
improved prhtections for U.S. workers. 

As discussed in the NPRMi the 
Department has received numerous 
reports that in cases where job 
doscriptioivs are complex and contain 
more than one different and definable 
job opportunity, soma SWAs have made 
inconsistent classifications that resulted 
in inconsistent PWDs. Furthermore, 
where iI-2B workers are required to 
work in several different geographic, 
areas that may he in the jurLsdiction of 
several SWAs {oxamples include the 
New York, New Jersey. Connecticut 
“Tri-state Region” or the Washington, 
DC-Maryland- Virginia metropolitan 
area), questions have arisen about where 
to file a prev^ailing wage request and 
how that wage should be determined. 
Utilizing a federalized S 3 ^stem will 
alioviate such confusion. Moreover, the 
Department's current prevailing wage 
guidance requires SWAs mfer — vvith 
certain exceptions — to federally 
provided OEvS data to determine the 
appropriate prevailing wage for jobs. 
Therefore, the NPC can provide the data 
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and there is no requirement for any 
local ii^ut or expertise, 

The Department iinderstands the 
desire for a fixed timeframe within 
which an employer will receive a 
prevailing wage determination. The 
timeframe depends on a number of 
factors, including the vnhimc and 
timing of requests received, the method 
by which the reque.sts are received 
(whether paper or electronic), the 
complexity of the request, and the 
resources available. Nevertheless, the 
Department has committed as part of the 
Final Rule to processing employer 
requests for prevailing wage 
determinations within .30 days of 
receipt. 

How’-ever. the Department 
acknowledges that this process of 
obtaining a prevailing wage may endure 
a period of processing time fluctuation 
as a result of the transition. VV^e therefore 
recommend that, as an initial matter, 
employees filing H-2D applications 
should file a Prevailing Wage 
Determination Request, Form 9143, with 
the NFC at least fiO days in advance of 
their initial recruitment efforts. The 
Department will make every effort to 
process these requests within the QO 
dnys. The Department will analyze its 
experience with application patterns 
and worklo-ad, as the NPCs take nn the 
prevailing wage determinations in the 
other programs handled by OFLC. 

During that time, the Department will 
review not only the level of requests it 
roceives, but the information contained 
in the .requests and whether the 
information received is typically 
suftident to be able to generate accurate 
prevailing wages, or whether employers 
are providing deficient information. The 
Department’s intent is to snbstantially 
reduce the response time for prevailing 
wage determinations and to design 
procedtirBS, based upon the results of its 
analyses to provide employers with 
greater certainty in their expectation of 
respon-se time from tho NPC. 

One commenter thought the 
prevailing wages would be ba.scd on a 
national average as a result of the 
centralization in the NPC. That 
commenlor misunderstood the proposal: 
the wages will continue to be based on 
applicable data for the area of intended 
employment. The Department did hot 
propose any change to the methodology 
used to determine the wage rates under 
the H-2B program and continues to 
support the use of OES data as the basis 
fertile prevailing wage determinations. 
The OES program prodnees 
occupational estimate.'? by geographic 
area and by industry. Estimates based 
on geographic areas are availubio at the 
national, Slate, and metropolitan area 


levels. Industry estimates are available 
for over 450 industry classifications at 
the national level. The industry 
classifications correspond to the sector, 

з, 4, and o-digit North American 
Industry Classification System 
indvistrial groups. The OES program 
also provides data at the substate level 
in addition to the State level. Data is 
compiled for each metropolitan 
statistical area and for additional areas 
that completely cover the balance of 
cnch state. It also offers the ability to 
e.st»blish four wage-level benchmarks 
commonly associated with the concepts 
of experience, skill, responsibility and 
difficulty variations within each 
occupation. 

In tho Final Rule, the Department has 
revised § B55.10(d) to clarify that w’here 
the duration of a job opportunity is less 
than one year or less, the prevailing 
wage determination will be valid for the 
duration of the job opportunity, 

2. Automating the P\VD Procft.ss 

Initially the PWD process will be a 
manual process. It is the Department’s 
goal to allow the PWD activity 
eventually to be conducted 
eloctronically between the NPC and the 
employer. The Department sought 
comment from potential program users 
on ail aspects of its PWD propo.sal, but 
in particular regarding the required use 
of an online prevailing wage system and 
corresponding form for interaction with 
the NPC. 

The Department received several 
comments in support of an electronic 
process. One commenter suggested the 
centralization of prevailing wage 
determinations be delayed until the 
electronic process was available. 
Another commenter suggested the 
electronic process should not be 
mandatory for all employers, .since not 
all employees have access to the 
Internet. One commenter expressed 
concern that employers would use an 
electronic .system to “shop" for 
occupations wdth the lowest wages to 

и. se in describing their job 
opportunities. The Department 
disagrees with the suggestion we delay 
implementation of tho prevailing wage 
function until an electronic version is 
available. If and when the Department 
implements an electronic application 
system, it customarily makes special 
provisions for those who cannot access 
the electronic .system, and advises the 
public accordingly. The Department 
appreciates the input on an electronic 
.system and will take the comments into 
consideration should a netv system l)e 
proposed. 


3, Extending the Pt\T) Model to PERM. 
H-1D/H-1B3 . E-3. and H-lC Programs 
The Department received comments 
on its proposal to extend tho federalized 
wage determination process to other 
permanent and temporary worker 
programs. Some believed that the 
Department should not include other 
programs in an H-2B rulemaking. One 
commenter suggested that the process 
should not be extended until the new 
system has proven to be workable. 
Another commenter was concerned that 
extending the process to these other 
programs would result in the total 
elimination of the States when 
enforcement capacity i.s- best kept at the 
State level. One commenter who 
supported the federalization mentioned 
that the assignment of occupational 
codes from the Standard Occupational 
Classification (SOC) system is also key 
and should be reviewed. The SOC 
sy-stem is used by many Federal 
agencies to classify workers into 
occupational categoricif. 
a. H-lB and PERM Programs 
As propo-ised in the NPRM. for 
consistency and greater efficiency across 
non-agricuitural programs, this Final 
Rule extend.s the new prevailing wage 
requejjt processing model to the 
permanent labor certification program, 
»» well as to the H-lB, H-lBl. H-lC 
and E-3 specialty occupalion 
nonimmigrant programs. As stated in 
the NPRM, the new' process will not. 
alterthe substantive requirements of 
foreign labor certification programs, and 
w'e anticipate that, at least in the : 
foreseeable future, the methodology for 
determining appropriate wago rates will 
remain much the same as it .stands 
today. Our intent is to modernize, 
centralize, and make the mechanics and 
analy.sis behind wage determination 
more consistent Much as the SWAs do 
now, the NTCs wdll evaluate the 
particulars of the employer’s job offer, 
such as the job dnties and requirements 
for the position end the geographic area 
in which the job is located, to arrive .at 
the correct PWD based on OES data, 

CBA rates, employer-provided surveys, 
or other appropriate infonnatioir. The 
Department's current prevailing wage 
guidance for non-agricuItural foreign 
labor aertificalion programs has been in 
effect since 2005 and is posted in the 
form of Q memorandum on tho OFLC 
Web site. In the near term, the 
Department will update and formalize 
its guidance for making prevailing wage 
determinations to maintain somo 
existing procedurBs and revise others 
such a.s to conform to these regulations. 
.As program experience administering 
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the PWD process grows, the Department 
may revise its guidance to explain and 
assist employers iu navigating the 
process. 

To implement and standardize the 
new process, ETA has developed a new 
-Standard Prevailing Wage Determination 
Request (PWDR) form for employers to 
use in requesting the applicable wage 
regardle.s.s of program or job 
classification. As .stated in the NPRM, 
the Department is considering means by 
which eventually such requests could 
he submitted, and a prevailing wage 
provided, electronically. 

For purpo.ses of the permanent labor 
certification (PERM) program, this rule 
amends the regulations at 20 CFR part 
B.afi to reflect the transfer of prevailing 
wage determination function.? from the 
•SWAs to the NPCs and makes final the 
technical changes dosciibed in the 
proposed rule. 

For purposes of the H-lH program, 
this rule amends the regulations at 20 
CFR part 653 to reflect the transfer of 
PWD functions from the SWAs to the 
NPCs and makes final the technical 
changes described in the proposed rule. 
Department regulations covering the H- 
iB program also govern the H-lDl and 
E-3 programs, which both require the 
filing and approval of a “Labor 
Condition Application, " orLCA, rather 
ihan a “labor certifleation application.’’ 
The Final Rtiiealso amends §655.1112 
governing the H-lC program, to provide 
for the federalization of prevailing wage 
determinations. 

As described in the NPRM and 
Included in the Final Rule, under the 
new process, for purposes of H-"2H job 
classifications, NPC staff wdll follow the 
requirements outlined under new 
§§655.10 and 655.11 when reviow'ing 
each position and determining the 
appropriate wage rate. These new 
regulatory sections are consistent with 
existing provisions at 20 CFR 656.40 
and the Department's May 2005 
Prevailing Wage Determination Policy 
Guidance, Nonagricultural Immigration 
Programs, hiit would supersede current 
regulations and guidance for tho H~2D 
program to the extent there are any 
perceived inconsistencies. 

These new regulatorv' sections 
supersede cuivenl regulations and • 
guidelines for all prevailing wage 
requests in the H-lB, H-lDl. E-3 and 
PERM programs made on or after 
January 1, 2010, and for H-lC 
prevailing wage requests made on or 
after the effective date of this Final Rule. 
The Department appreciates that 
employers will require some time to 
become acr.u.stomed to the new method 
of securing a prevailing wage 
determination, The SWAs will also need 


a time of transition to complete pending 
prevailing wage determination requests, 
just as the NPC rvill require a 
corresponding time to ftilly implement 
the new form and process. The 
Department believes keeping PWD 
activities with the SWAs for PERM. H- 
IB and related programs until January 
2010 will facilitate iho transition of 
Federal staff and program users to 
complete federalization of prevailing 
wage determinations^ Therefore, the 
Chicago NPC will begin to provide 
prevailing wage determinations in 
programs other than H~2B and H-lC on 
January 1, 2010. Given the limited size 
of the H-lC program, and the possibility 
it may sunset in 2009, the Department 
believe.? it can begin processing 
prevailing wage determination requests 
shortly after thi.s Final Rule takes effect. 
Prevailijig wage requests under the H- 
IC program made prior to the effective 
date of thi.s Final Rule will be governed 
by the Department's current procedures 
and its 2005 guidance. An}' prevailing 
wage requests for other non-H-2B 
programs governed by this regulation 
made prior to January 1. 2010. must be 
subinitted to the SWA having 
jurisdiction over the area of intended 
employment and will be valid for the 
period listed on the determination 
ts.sued by the SWA. Prevailing wage 
determinations issued prior to January 
3 , 2010, by a SWA will be valid after 
October 1, 2010, if so determined by the 
SWA issuing them, and fully 
enforceable as determined by the 
applicable regulation (H-IB. H-lBl, E- 
3.H-lCorPERM}. 
b. H-lC Program 

In the same way that the Department 
is in this Final Rule esiablishing 
national processing for the obtaining of 
prevailing wages through its National 
Processing Center for both H-lB (and by 
extension H-lBl and B-3) and PERM, it 
will also amend its H-lC regulations to 
incorporate the same changes. This 
program, whose prevailing wage 
processing amendments were 
inadvertently removed from the NT»RM, 
previously lapsed, but was reauthorized 
in December 2006, and is scheduled to 
simset again in December 2009.’* The 
Department has determined that it is 
administratively prudent to move the 
prevailing wage determination function 
to the Chicago NPC in the H-lC 
program as in the other programs, 'fhis 
affects a very .small number of 


''Thfl Nursing Roiicf for DissdvaiilagRd Arc^s 
KBauthorlzatinn Act of ZOOS, Public Law 100-42.1. 
look effetit Dwernhw 20, 2006. Th« Ac? 
rBaiitharIznd ’ha H-lC nonicicntgrant nurses 
program, a proj^m originally ccoalwd by the 
Nursing Relief iar Disadvantaged Axvas Act of 190^. 


employers (only 14 hospitals are eligible 
to participate) and is consistent tvith the 
reasoning for federalizing prevailing 
wage determinations that applies to the 
other program.?. As stated in the 
preamble to tho NPRM. the conversion 
to a federalized prevailing wage system 
has no effect on the substantive 
roquirement-s of foreign labor 
certification program.? or on the 
methodology by which the NPC will 
determine the prevailing wage for 
workers to be admitted under any of the 
applicable visas. This applies equally to 
H-IC. In fact, the majority of prevailing 
wage determinations in the H-lC 
program are based on thew'ages 
contained in cnllectivc bargaining 
.agreements, making the need to obtain 
a wage determination by the NPC 
frequently unnecessary. Facilities may 
begin submitting H-IC prevailing wage 
requests to tho Chicago NPC on the date 
this Final Rule takes effect, 

4. Section 655.10(h)(3) — Paying the 
Highe.st Prevailing Wage Acro.s.s MSAs 

As proposed in the NPRM, this Final 
Rule requires that, w’hcre a job 
opportunity involve.? multiple worksites 
in area.s of intended employment and 
cross multiple Metropolitan Statistical 
Areas (MSAs) in multiple counties or 
States with different prevailing wage 
rates, an employer must pay the highest 
applicable w-age rate of the applicable 
MvSAvS throughout the term of 
employment. The U.S. worker 
responding to recruitment and the 
foreign H-2D worker are entitled to 
know and rely on the wage to be paid 
for the entire period of tempopary 
emnloymont. 

’l^B Department received comments 
on this requirement, both in support, 
and in opposition. One trade association 
supported the proposal, concluding it 
would strengthen protections for U.S. 
workers while not adding burden to Us 
members, whom it said already paid the 
highest prevailing wage rate in every 
MSA, A number of other employer 
associations opposed the proposal, 
stating it was arbitrary, unfair, would 
artificially incj'ea.se costs for EI-2D labor, 
and would undermine the basic 
decision-making of many employers, 
who locate in areas with low labor costs 
in order to save money- 

Tho Department has decided to retain 
the requirement that employers 
advertise and pay the highest of the 
applicable prevailing wages when the 
job opportunity involves multiple 
W'orksites across multiple MSAs with 
varying prevailing wage rates for that 
occupation and at those worksite.?. This 
provision is retained because it provides 
greater consistency and predictability 
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foT both employers and the workers and 
ensures that U.S, workers who are. 
interested in the Job opportunity would 
not be. deterred due to varying wage 
ratCvS. It also ensures greater protection 
for workers against possible wage 
manipulation by unscrupulous 
employers. 

5. General Process or Data Integrity 
Concerns 

Some coinmentcrs raised concern.s 
about the integrity of the data currently 
being used for prevailing wage 
determinations and recommendod 
changes to the OKS survey itself. Others 
commented on different aspects of the 
methodology and procedures. One 
commenter suggested that the 
Department set the minimum wage rate 
for H-2D workers at or above the wage 
{pre.siimably the adverse effect wage 
rate} for IJ--2A workers in that State. 
.'\nother commenter suggested the 
Department require employers in the 
construction industry to use. first, the 
Davis-Bacon Act (DBA) survey w^age 
rate; second, if no DBA wage existed, 
the collective bargaining agreement rale: 
and as a last resort, the OES rate, if 
neither of the other rates was available. 
Another commanter suggested that the 
provision regarding when an employer 
may utilize a wage determination under 
the Davis-Bacon Act also r.r)ver when an 
employer can choose not to utilize that 
wage rate. One commenter believed that 
the propo.sal did not correct what they 
claimed was a problem with the 
Department's Bureau of Labor Statistics 
(BLS) wage rates being 2 years out of 
date and also, expressed concerns that . 
piece .rate poilcies have'lecl to depressed 
wages and suggested that the 
Department should requiro.advance 
written disclosure of piece rates on the 
job orders. 

The Department appreciates the.sa 
suggestions and concerns. However, the 
Department did not propose changes to 
the sources of data to be used for 
prevailing wage determinations and, 
therefore, these comments are beyond 
the scope of the current rulemaking. The 
Department notes that the proposed 
procedures that wore retained in the 
Finai Rule already cover the use of 
wages specified in a collective 
bargaining agreeraent. Similarly, tbe.se 
procedures provide that an cinployer 
may use the Davis-Bacon wage and that 
such use is at tho omployer’s option 
unless the employer is a Federal 
constmetion contractor. There is a 
similar provision that applie.s to Service 
Contract Act wage rates. 

Some commenters suggested that 
employers should not be allowed to 
.submit their own wage surveys. The 


Department, however, believes that 
employers should continue to have the 
flexibility to submit pertinent wage 
information and thereforo. the Final 
Rule continues the Department’s policy 
□{permitting employers to provide an 
independent rvage surv^ey under certain 
guidelines. It also continues to provide 
for an appeal process in the event of a 
di.^pute ovw tho applicable prevailing 
wage. 

F. Seciian f»55.I5-^£hip/oyBr Conducted 
Pre-Filing Recruitment 

Under the Final Rule, employers will 
continue to bo required to test the tabor 
market for qualiffed U.S. workers at 
prevailing wages no more than 120 days 
before the date the work must begin 
("date of need"). This will anstire the 
jobs are made available to U.S. workers 
most likely to qualify for tho positions 
in question. As described in the NPRM 
and finalized under this rule, U.S. 
worker recruitment wilt continue to 
consist of prescribed steps designee! to 
rcfiect what the Department has 
determined, based on program 
experience, are most appropriate to test 
the labor market. These steps are similar 
to those required under the current H~ 
2B program. However, application 
processing and consistency will be 
improved by having employers conduct 
the recruitment before forwarding the 
recruitment report and application to 
the Department for review. 

Additionally, we will continue the 
Department’s current requirement that 
recruitment take place no more than 120 
days before the date of need to ensure 
jobs are advertised to U.S. workers with 
adequate notice. 

This Final Rule retains tbe 
requirement in the proposal that 
employer recniitment efforts be 
documented and retained for 
production to the Department or other 
Federal agencies. As stated in the 
NPRM, the recruitment documentation 
requirentents will be satisfied by copies 
of the pages containing tbe 
adverti.semcnt from the newspapers in 
which the joh opportunity appeared 
and, if appropriate, ixjrrespondence 
signed by the employer demonstrating 
that labor or trade organizations w'ere 
contacted. Documentation of a SWA job 
order will be satisfied by copies of the 
job order downloaded from the Internet 
showing the beginning and the ending 
date of the posting or « copy of the job 
order provided by the SW.A with the 
dates of posting listed, or other proof of 
publication from the SWA containing 
the text of the joh order. However, in 
respon.*;® to public comments, the Final 
Rule requires record retention for 3 


years, which is 2 years less than the 
Department originally propo-sed. 

As propo,sed, the Final Rule permits 
employers to place their own newspaper 
advertisements. The Department has 
revised the proposed requirement of 
three adverti.sements and will in this 
Final Rule revert to the current 
reqtiirement of two advertisements. The 
Department, hovvcv'cr, has maintained 
in thi.s Final Rule the proposed 
requirement that one of the two 
advertisements must be placed in a 
Sunday edition of a newspaper closest 
to the area of intended employment. 

The Department has also added a 
clarification that the newspaper cho.sen 
needs to have a reasonable distribution. 

The Department received several 
comments that supported the shift to a 
pre-filing recrnlfment model. One of 
these commenters recommended that 
the job order process should also be 
centralized or that timelines for posting 
job orders should be established and 
SWAs should have staff dedicated to 
workirtg with H-2B job orders. The 
centralization of the job order process 
was not. envisioned by this regulation, 
and. would require separate rulemaking. 
Moreover, posting job orders and 
referring individuals (u those jobs is a 
core function of the SWAs and one that 
remains at the local level In this rule. 
Additionally, the Department believes 
the StVAs must have the flexibility to 
assign thoir limited re-sourcwis based on 
needs and priorities and declines to 
establish a timeline for SWAs to post job 
orders. 

The Department received a number of 
comments about the proposed 
timeframe for pre-filing recruitment; 
some opposing recruitment so far in : 
advance of the date of need and others 
suggesting the timeframe be lengthened. 
The commenters who were opposed to 
the proposal generally believea that U.S. 
workers w'ould not be able or willing to 
commit to temporary jobs so far ahead 
of the actual start date or wmiild indicate 
they tvould accept the jobs but than fail 
to report ai\ the actual start date. These 
commenters beliovcd this would result 
in delays, additional co.sts to employers 
and the Department, and the late arrival 
of H-2B workers because new 
applications would have to be filed. One 
commenter opposed the early pre-filing 
recruitment and believed the re.suU 
would be a false indication that no U.S. 
workers were available,. Another 
commenter opined that employer 
compliance would be reduced due to 
the pre-filing recruitment. One SWA 
recommended that the period for 
recruitment be shortened because 120 
day.s in advance is not suitable when 
serious job seekers are looking for 
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temporary employment and stating their 
view that those U.S. workers who apply 
are rarely offered employment because 
the employer knows foreign workers arc 
available. The commenter was further 
concerned that the U.S. workers who arc; 
hired that far in advance of the date of 
need are not reliable and will not report 
for work, in contrast, two commenters 
suggested a longer recruilment period — 
one recommended lao days in advance 
of the date of need — provide 
employers with greater flexibility. The 
Department declines to extend the 
period of recruitment to 180 days prior 
to the date of need becau.sB wc do not 
believe recruitment that far in advance 
would be effective given the concern.s 
expressed by .some of the commenters 
and ouf own extensive program 
expcrience. 

One commenter was concerned that 
the proposed pre-filing recruitment 
period, when combined with a 
prevailing xvage determination reque.st 
submission 90 days prior to the 
recruitment start date, advanced the 
timeframe for beginning the application 
to more than 6 months prior to the date 
of need. This commenter stated this wa.s 
not characlBrlstic of a user-friendly 
program. The Department understands 
that there are trade-offs when designing 
a new system. In lliis case, in order to 
provide the employee more flexibility 
and eliminate an extra layer of 
government bureaucracy, the proce-ss 
must begin earlier 

One commenter was conenmed about 
the validity of the pre-filing recruitmenl 
when, after compioting the reefuitment 
and submitting the application, the 
employer's needs change and it requires 
a modification to a term or condition on 
the application, This commenter 
qunfitioned whether the recruitment 
would be considered a valid test of the 
labor market since, unlike the current ' 
procB-Ss, the underlying application and 
job order will not have been approved 
prior to the recruitment effort. The 
commenter recommended that the 
Department provide in the regulation 
that as long as the recruitment was 
conducted based on the job description 
and offered wage as determined by the 
CO and the job order was accepted by 
the SWA. the recruitment would bo 
considered valid irre.spective of any 
required nuniifientions. It i.'? unclear 
what kind of modifications would bo 
wan'anted and. therefore, the 
Department cannot respond directly to 
this comment. For example, if a timely- 
filed application requires a technical 
raodificaiion, but the modification cures 
the defect and allows tho application to 
resume processing, then the recruitment 
will contitjue to be valid for as long as 


the petition is pending at the NPC and 
valid for purposes of a final 
determination. Howev'er, if an 
employer’s needs change in a way that 
requires a substantive correction in one 
or more key terms and conditions of 
employment — for example, wages or 
occupation — ^the NPC will require that 
the position be rcadvertised. Change.s in 
terms of employment contained in the 
underlying job offer will trigger a 
requirement for a new labor market test. 

The Department’s requirement that 
the employer submit ait acceptable job 
order to the appropriate SWA for 
posting mandates that the employer 
complete and submit information 
regarding all of the job duties and terms 
and conditions of the job offer; The job 
duties, the minimum qualifications 
required for the position (if any), any 
special requirements, and the rate of 
pay. This information is normally 
submitted to the SW.A for acceptance 
prior to the employer's recruitment; as 
long as the employer's advertisements 
do not depart from the descriptions 
contained in the accepted job order, 
they will be deemed acceptable by the 
Department. At the same time, tha SVVA 
will b« tho arbiter of the job’s 
acceptability for the job order, and as 
the job order must be accepted prior to 
the commencing of recruitment in this 
Final Rule, all recruitment must reflect 
the rob as accepted by the SWA as well. 

The Department has decided to 
eliminate the document retention 
requirement in its entirety with re-spect 
to applications not certified; therefore, 
any employer who.se application has 
been denied can discard the records 
relevant to the denied application 
immediately upon receiving the denial 
notice or whenever the decision 
becomes final if the employer appeals 
the decision, If the denial Is overturned, 
the application becomes subject to tha 
document ffttenlion requirements for 
approved cases. The Department 
determined that a document retention 
requirement in such ca.ses serves no 
goi'ernmenial purpose and is 
unnecessarily burdensome on 
employers, 'fhe Department would, in 
virtually all such cases, already have 
copies of the employer’s supporting 
documentation rendering such a 
retention requirement unnecessary. 

1. Section 655.15(g)-r-Unions as a 
Source of Labor 

A.s proposed, the rule would have 
required that if the job opportunity were 
in an industry, region and occu[v»tion in 
which union recruitment is customary, 
the appropriate union organization must 
be contacted. A number of commenters 
were concerned that the proposed 


provision placed too great a reliance on 
the employer’s ability to determine what 
the Department will later decide is 
"‘appropriate for the occupation and 
cu.stomary to the industry and area of 
intended employment.” One of these 
commenters suggested that even if 
contacting a union maybe appropriate 
in .some industries, it would be entirely 
inappropriate in the construction 
industry and, at a minimum, the 
construction industry* should be 
expressly excluded from this 
requirement under a Final Rule. 

Another commenter suggested that the 
requirement was unnecessary, as the 
required new.spaper advertising would 
reach the same pool of applicants. 
Another commenter believed the 
requirement was not authorized by 
statute and the Department has no basis 
to impose it, .Additionally, the 
commenter expressed concern that the 
requirement also has the potential to 
subject non-unionized employer.'? to 
’‘.salting" campaigns, during which 
union organizers retain employment in 
union shops for the sole purpose of 
organizing the workforce. According to. 
this commenter, the requirement coxtld 
unfairly and unnsce.'?sarily inject the 
Department into an area in which it 
should not be involved. 

One specialty bar a.ssoclation opined 
that the requirement to use unions a.s a. 
rocruiiment source w'ould be 
unworkable in practice, stating that in 
their experience, unions will not refer 

workers to non-union shop.s, The 

common ter recnmrhbnded. the regulation 
instead use the approach of the 
permanent labor oartificalion program, 
which requires union contact for 
unionized employers only. 

The Department has considered these 
comments and agrees with the many 
concerns raised about the proposed 
requirement, in particular concerns 
about vagueness and ambiguity, and the 
dilemma employers would face in trying 
to interpret and implement tho 
requirement. Accordingly, we have 
revised the provi.sion to require an 
employer to contact a labor organization 
only in cases where the employer is 
already a party to a coliective bargaining 
agreement that covers the occupation at 
the worksite that is the subject of the H- 
2B application. The employer’s 
obligation is only to contatrt the local 
affiliate of labor organization that is 
party to the existing collective 

bargaining agreement that covers tha 
occupation at tho worksite that is the 
subject of tho H-2B application. 
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2, Section 655.15(il — Referral of U.S, 
Workers and SWA Employment 
VerificrUion 

I'd strengthen the integrity of the 
Secretary's determination of the 
availability of U.S. workers, and to help 
bolster employers’ confidence in their 
local SWAs and the H-2B program, the 
Department proposed that SWAs verify 
the employment eligibility ofU.S. 
workers they refer for uonagricultural 
emplojnnent services with the SWA, 

The, Department received a significant 
number of comnrents on the practicality 
of this provision. 

Comments on ihis subject were 
received from national a.ssociations, 
numerous SWAs, several labor advocacy 
organizations, and members of 
Congress. Commenters generally 
opposed the proposal for a variety of 
legal, programmatic, resource-related, 
and policj'-bascd reason.^. 

Most of the commenters were SW.^s 
that noted the hurdun this new 
provision would create. Many saw it as 
an unfunded Federal mandate in 
violation of the Unfunded Mandates 
Reform Act. More than one referred to 
the Department's recent inclu.sion of the 
requirement as a condition for receiving 
further labor certification grant funding. 

As stated in the preamble to the 
NPRM, the Department is not 
insensitive to the resource constraints 
facing state agencies in their 
administration of the Hr 2 B program. 
However, as we stated in the NPRM, wo 
do not believe that the requirement will 
result in a significant increase in 
Workload or administrative burden not 
covered by Department-provided 
re.s*ourcc«, 

fn addition, notwdth.standing Rinding 
limitations, there is a strong, 
longstanding need for a consi.stent 
verification requirement at the State 
government level. The Department i,s 
not leaving States to their own devices. 
Precisely tu ensure that available 
Federal funding supports verification 
activities, the Department has added the 
verification requirement as an allowable 
cost under ihe foreign labor certification 
grant agreement , The Department also 
funds State employment services under 
the Wagner-Peyser Act, and for many 
years States have made Wagner-Pey,sRr 
grant funding a part of their annual 
financial plan. To the extent that State 
functions related to foreign labor 
certification depend extensively on 
ictivities that are already part and 
parcel of the employment service 
system, Slate labor agencies can 
continue to rely on Wagner-Peyser to 
support that portion of activity. 
Uilimatcly, while cognizant of the 


challenges posed by binding limitations, 
we expect States to comply as they do 
with other regulatory requirements and 
other terms and conditions of their 
foreign labor certification grant, 

SVVAs also expressed concera about 
possible discrimination suits. The 
requirement to verify employment 
eligibility does not violate constitutional 
prohibitions against disparate impact. 
The eligibility requirement is similar to 
verification requirements to gain access 
to other similar public benefits. 

One SWA said it would bo impossible 
to implement verification of woric 
eligibility because they have a virtual 
one-stop system that is self-service for 
both employers and job seekers and the 
SWA would be unable to certify that 
applicants referred to those job orders 
are employment-eligible. While we do 
not disagree that an In-person 
verification requirement may impact the 
decisions of a limited number of 
otherwise eligible workers, such impact 
does not outweigh the significant value 
of verification. Moreover. SW.As can 
respond to any possible inconvenience 
to workers by designating or creating 
additional in-person locations where 
eligibility can be verified. This is not a 
problem unique to SWAs — workers may 
be required to travel great distances to 
reach a prospective employer, who then 
(absent a SWA certification) would be 
required to verify work eligibility. In the 
end, although employment eligibility 
verification does require some amount 
of extra time and ofiort, the Department 
has determined that simple convenience 
must cede to the overarching goal of a 
legal workforce and has drafted its 
regulations accordingly. 

Several SWAs also pointed out that 
under the new regulations it will he 
impossible to identify H-2B job orders, 
eitpecially now that the SWA will no 
longer receive a copy of the application 
or determine prevailing wages and be 
only responsible for placing the job 
order. The Final Rule now requires the 
job order carry a notation identifying it 
as a job order to be placed in connection 
with a future application for H-2D 
workers. 

Several other commenters supported 
the contention made by the SWxVs that 
this requirement will drain SWA 
resources. A few commenters seem to 
have interpreted this requirement as 
mandating the use of the "E-Verify” 
electronic system. However, although 
both the NP'RM and Iho Final Rule 
require the use of the DHS process, 
ivhich requires the completion of T-9 
forms and process, the use of the 
electronic E-verify system Is optional. 

The Department’s expectation is that 
SWAs will not expend public resources 


to refer undocumented workers to H-2B 
job opportunities. The employment 
verification provision.? included in thus 
regulation arc part of a concerted 
effort — one that includes regulation, 
written guidance, and ongoing outreoch 
and education — ^to address longstanding 
weaknesses and to strengthen the 
integrity of the program. 

3. Section 635.15(h)— Layoff Provisions 

Under the NPRM, an employer 
.seeking to employ H- 2 B workers ivould 
have been required to attest that it is not 
displacing any similarly employed 
permanent LI.S. worker in the 
occupation in the area of intended 
employment within the period 
beginning 120 day.s before the date of 
need and throughout the entire 
employment of the H-2B workerfs). The 
Department received a number of 
comments from various groups on this 
provision. We have addre.ssKd those 
below, in conjunction with comments 
on the layoff provisions at § 655.22(k). 

G, Ssclhn 655.17— Advertising 
Requirements 

As proposed in the NPRM, the Final 
Rule requires employers to advertise for 
available U.S. w'orkers. The 
advertisement must: (1) Identify the 
employer with sufficient clarity to 
notify the potential pool of U.S. workers 
(by legal and trade name, for example); 
(2) provide a specific job location or 
geographic area of omployment with 
enough specificity to apprise applicants 
of travel or commuting requiTsments. if 
any. and where applicants will likely 
have to reside to perform the services or 
labor; {3} pro vide a description of the 
job with sufficient particularity to 
apprise U.S. workers of the duties or 
services to bo performed and whether 
any overtime will be available: (4) list 
minimum education and experience 
requirements for thn position, if any. or 
stale that no experience is required'; (3) 
list the benefits, if any, and the wage for 
the position, which rhust equal or 
exceed the applicable prevailing wage 
as provided by the NPC: (6) contain the 
word “temporary’” to clearly identify the 
temporary nature of the position; (7) list 
the total number of job openings that are 
available, which must be no le.ss than 
the number of openings the employer 
lists on the application (KTA Form 
9141); and (B) provide clear contact 
information to enable U.S. workers to 
apply for the job opportunity, The 
advertisement cannot contain a job 
description or duties which are in 
addition to or exceed tho duties listed 
on the Prev^ailing Wage Dotermination 
Request or on the application, and must 
not contain terms and conditions of 
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employment which are less favorable 
than those that would bo offered to an 
H-2D worker. 

The Department received multiple 
comments on the newspaper advertising 
requirements, Several cammenters 
believed that the requirements, 
especially the requirement for three ads 
that was proposed in the NPRM (rather 
than the two required under the current 
program}, would increase employer 
costs and time devoted to the 
application process but not yield 
additional U.S. workers. The 
requirement for advertising in a Sunday 
edition of a newspaper w'as seen as 
particularly objectionable due to the 
higher co.sts for Sunday ad.s and tho 
belief that many nonprofessional 
workers do not read .Sunday newspaper 
editions. Some commenters suggested 
employers should have the flexibility to 
use other recruitment methods, .such as 
Web sites that have proved successful in 
locating seasonal workers. Others were 
concerned that without SWA guidance, 
employees would have to gue.s$ as to the 
correctness of their ads. risking that if 
the CG .subsequently determined there 
were errors in the advertisements, it 
would be too late to get the -workers 
needed. One commentcr was concerned 
that no process wa.s provided for 
requiring an employer to revise its nd if 
the content wa.s determined to ha 
unduly re.ttrictivn. 

A.S previously disou.ssed. this Final 
Rule requires two newspaper 
advertisements which must includG one 
Sunday edition. Sunday editions have 
traditionally provided the most 
comprehensive job advertisements and 
many U.S. workers potentially seeking 
employment would normally choo.se tho 
Sunday paper to review. Employers can, 
however, always conduct more 
recrxiitmsnt than is required, such as 
posting the opportunity on job search 
Web sites. 

One commenler inquired about the 
process for employer.? to follow in 
selecting an alternate publication in lieu 
of one of the newspaper ad.?. Other 
commenters -w'ere concerned about the 
choice of the specilic newspaper in 
which to advertise and believed that the 
NPC would not be able to determine the 
most appropriate newspaper in all 
cases. One commeiUer suggested that 
the SWA should be involved in the 
process and provide guidance regarding 
newspaper choices. Another commentsr 
asked wnether there would he specific 
guidance regarding advertisements for 
!ivo-in jobs, such as those for 
housfikee.pt.rs. child monitors, and 
similar po.sitions. The Department 
believes that staff at the NPC will be 
able to handle such issues. The 


Department declines in the Final Rule to 
specify the requirements to a high level 
of detail, as appropriate publication may 
vary, for example by industry or 
industry practice, and as the 
Department normally is.sues such 
guidance in the form of Standard 
Operatijig Procedures or other policy 
guidance. 

H. Seef/on 655.20— Direct Filing VFffh 
the NPC and Elimination of SWA Boh 

Consistent with the proposed rule, the 
Final Rule eliminates Ae rolo of the 
.SWAs in accepting and reviewing H~2B 
labor certification applications. Once 
the Final Rule is elTectiye, employers 
will file H-2B applications directly wdth 
the NPC, consistent -with the transition 
provisions of the regulation and with 
the Department’s specialization of its 
two processing centers effective June 1 , 
2008. Employers with dates of need 
prior to October 1. 2009, will submit 
prevailing wage determination requests 
SWA, which will process them under 
the PWD procedures established under 
§ 655.10 of this Pinal Rule. In the long 
term, under these regulations, each 
employer will continue to be required to 
place a job order with the appropriate 
SWA 8.S part of pre-filing recruitment, 
and SWAs will continuo to place H-2B* 
associated job orders in their respective 
Employment Service systems. This 
proposol received comments from a 
broad range of constituencies, including 
employers, employer associotions. 
advocacy organizations, labor union.«. 
State agencies, and elected officials. 

Most of the commenters opposed this 
provision. 

Many commenters remarked that the 
elimination of the SWA portion of the 
process only shifted activities 
previously performed by the SWAs to 
the NPCs without actually improving 
the process. These commenters believed 
that eliminating the duplicate SWA 
review and increasing the Federal role 
in reviewing applications would result 
in increased delays, particularly when 
the Department has acknowledged that 
its funding has not kept pace with 
increased workloads in the H-2B 
program. Others also mentioned 
possible processing delays and were 
especially concerned that ihrwe 
industries w’ith later dates of need could 
be locked out of tho program. 

Other commenters were concerned 
the now' process would result in the loss 
of local labor market and prevailing 
practice expertise iii the review process, 
including checks and balances now in 
the .system, and would increase the 
potential for fraud. These commenters 
a.sserted that the knowledge and 
expertise of local staff in reviewing and 


proce-ssing applications was e.sscntial to 
the integrity of the H-2B certification 
process. Some commenters also 
criticized the NPCs for what they view 
as “ignoring their own regulations” and 
"misconstnjing the certification 
process.” Several commenters also 
believed elimination of the duplicate 
SWA review would result in decreased 
assi.stance for employer.^. One SWA 
stated that employers would be left 
without a source for guidance which 
would drive up the demand for agents, 
thereby increasing the costs to 
employers. An employer expressed the 
opinion that the new process would 
replace longstanding relationships with 
SWA employees and reliable 
determinations with unpredictable 
determinations and potentially overly 
stringent penalties. 

The Department remains committed 
to modernizing the application process 
and continues to believe that the 
submission of applications directly to 
the NPC-ks the most effective way of. 
accomplishing this goal. Processing of 
H-2B applications by NPC staff will 
allow for greater consistency for 
employers, regardless of their industry 
or location, in both the limo required 
and quality of the application review. 
The Department balicves that by 
.specializing in H-2B application 
processing. NPC staff will have greater 
program expertise than SWA staff who 
are often required to implement a 
number of diverse programs during the 
course of their workday, and will 
generate additional efficiencies in 
application processing. Therefore, this 
federalized review of applications will 
lead to more efficient processing, greater 
consistency of review, and more 
effective administration. It will also 
enable the Department to better identify 
and implement proCTam iraprovsmants. 

Eliminating the SWAs’ participation 
in the application review process will 
prevido more afficienl reviww of 
applications, as well as greater 
consistency of review'. The Department 
disagrees that NPC staff have 
insufficient knowledge to undurtake this 
role given that they already perfonri it, 

In fact. NPC reviewers who currently 
review H-2B applications have, in some 
cases, more experience with such 
applications than many SW.A staff. 

Moreover, the SWAs have not been 
removed from the process — they will 
continue their traditional role in the 
recruitment process and working with 
employers on tho specifics of the job 
order. SWAs will be responsible for 
clearing and posting job orders, both 
intrastate and interstate, thus reducing 
the risk for employers to make mistake.'; 
W'ith respect to job descriptions, 
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minimum requirements, and other 
application particulars. SWAs will, as 
part of these duties, review the job offer, 
its terms and conditions, any .special 
requirements, and the justifications as 
part of the SWAs’ duties to clear and 
post such orders. 

I. Section 6B5.20 — Form Submission 
and Electronic Filing 
The Final Rule requires employers to 
.submit applications on paper, through 
an information collection (form) 
modified significantly from the current 
form to reflect an attestation-based filing 
process. As stated in the NPRM, the. 
Department will consider in the future 
an electronic subnii-s.sion system .similar 
to that ompinyed in other programs 
administered by OFi.C, should 
resemrees be made available. 

The Department received a number of 
comments from SWAs. a specially bar 
association, « largo trade association, a 
small-business coalition, and several 
industry groups largely supportive nf 
the potential conversion to electronic 
applicalions. One commonter 
encouraged prompt migration to 
electronic filing, as the commenter felt 
this would make program data easier to 
gather, more accurate, and more 
shareable acro.ss federal agencies. A faw 
comments expressed concern that 
electronic filing would be mandatory for 
everyuna. and recommended that, in the 
event the Department converted to 
electronic submission, it maihlein paper 
filing as an option. Two commenters 
wore concerned making electronic : 
submission mandatory could cause 
undue hardship to employers that do 
not have Internet access, are not 
computer literate, or do not have access 
to a computer. One bar association 
recommended the Department not 
require electronic filing until the system 
was error-free, that any electronic filing 
system not include system-generated 
denials as the PERM system does, and 
that any defects receivB an RFI. The 
Department takes seriously these 
recommendations. We will determine 
appropriate timing for the development 
and implementation of an electronic 
system based on prograni need and 
available resourcR.s. We have learned — 
a.s have programs users — from our 
experience with the electronic filing 
process ii.sed in the permanent program, 
and will apply those lessons to any 
.system we institute for the II~2B 
program. 

/- Section 655,2t~-Sapporting Evidence 
of Temporaiy Need 
As propo.sed, this Final Rule provides 
the employer a variety of options for 
documenting the basis of its temporary 


need, to be retained by the employer 
and submitted in the event of a Request 
for Further Information {RFI). a post- 
adjudication audit a WHD 
investigation, or another agency 
investigation. As explained In the 
NPRM, for most employers participating 
in the H-2B program, demonstrating a 
sea.sonal or peakload temporary need 
can best bo evidenced by sumiiiarized 
monthly payroll rocords for * minimum 
of ono provioUs calendar year that 
identify, for each montli and separately 
for full-time pemianont arid temporary 
employment in the requested 
occupation, the total number of workers 
employed, the total hours worked. Such 
records, however, are not the only 
means by which employers can choose 
to document their temporarj' need. The 
proposed regulation accordingly leaves 
it to the employer to retain other types 
of documentation, including but not 
limited to work contracts, invoices, 
client letters of intent, and other 
evidence that demonstrates that the job 
opportunity that i.s (he subject of the 
application exists and is temporary in 
naturo. Contraci.s and other documents 
used to demonstrate temporary need 
would be required to plainly show the 
finite nature of that need by clearly 
indicating an end date to the activity 
reqiiested. 

The Department’s new H-2B 
temporary labor certification application 
form is de.signcd to require both a short, 
narrative on the nature of the temporary 
need and responses to questions to 
determine the time of need and the basis 
for the need. The narrative will enable 
the employer to demonstrate in its own 
words the scope and basis of the need 
in a way that will enable the 
Department to confirm the need meets 
tho regulatory standard, with additional 
questions on tho form providing context 
and clarification. If further clarification 
is required, the RFI process will be 
employed. The form also contains an 
atte.staiion to be signed \inder penalty of 
perjury to confirm tho employer’s 
temporary H~2B need. 

As explained in the NPRM and 
consistent with current program 
practice, emplo\'ers .should be wary of 
using documents demonstraUng a 
“season” in general terms (hotel 
occupancy rates, weather charts, 
newspaper accounJ.s); in tho 
Department’s experience, such 
generalized statements fail to link a 
season to a .specific position sought to 
he filled by the employer, which is 
required under the program. The 
Department also recognizes that 
conventional evidence such as payroll 
information may not be sufficient to 
demonstrate a one-time or mtermittent 


need, or seasonal or peakload need in 
cases in which the employer’s need has 
changed significantly from the previous 
year. In such cases, the cmplo 3 'er should 
retain other kinds of documentation 
with the application that demonstrates 
the temporary need. 

K. Section $55.22 — Ohligaiions of H-2B 
Employers and Atlestation-Dased 
Application 

Tho Department proposed, atid this 
Final Rule institutes, the shift to an 
attestation-based filing system. The new 
application form contains a series of 
attestations to confirm employers’ 
adherence to its obligations under the 
H-2B program. The information and 
attestations on the form will provide the 
necessary assurances for the Department 
to initially verify' program compliance. 
As de.scribcd in the NPRM, the 
Department anticipates the shift to an 
attestation-based application will have a 
number of benefits, including a 
reduction in processing times while 
maintaining program integrity. 

The Department received numerous 
comments, many of them negative, on 
the move to an attestation-based 
application. Some cornmentors believed 
that an attestation-based application 
would reduce the role of the SWA and 
thu,s eliminate local expertise; decrease 
employer compliance; increase 
erroneous approvals; and increase tlve 
likelihood tnat the Dcpartmenl will 
simply “rubber stamp” (he certifications 
and weaken U.S. worker protections. 
The Department disagrees with these 
assumptions and conclusions. The 
Department believes that an attostation- 
ba.sed application, backed by audits, is 
within me Sacretary’s statutory 
discretion to implement and is an 
effective means to ensure that all 
statutory and regulatory criteria arc met 
and all program requirements are 
satisfied. Similar approaches have been 
used successfully by the Department in 
other contexts, such as in the current 
permanent labor certification process. 

One commanter .suggested tno 
Department require that the employer 
always be the applicant, even if an agent 
is used, becau-se neither an agent nor the 
employer would be able to attest to all 
of the required obligations. This 
commenter also feared that an employer 
could shield itself from responsibility 
by using an agent for such prohibited 
acts as requiring recniitmcnt fees to be 
paid by the foreign worker. The 
Department disagrees with this 
commenter. In the H-2B program, the 
agent simply represents the employer in 
the labor certification process. The 
employer is ultimately responsible for 
its obligations under the program and it 
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is the employer who signs the 
application form, and attests lo the 
voracity of the information provided 
and that it will meet all of it.s 
obligations. 

One commenter appeared to confuse 
the H-2B and H-2A programs. Tlii.s 
conimentcr referred to the .'50 percent 
rule, an H-2A program feature, and 
requested that the Department inciudft a 
grace period for a foreign worker to find 
another employer if dismissed under the 
50 percent rule. In the current H-2A 
temporary agricultural program, 
employers must hire a qualified U.S. 
v\mrkerwho applies forxi position 
certified under a temporary labor 
certification, if that worker applies 
during tha first half of the certified 
period of employment. The H-2B 
program ha.s no such provision and the 
Department declines to impose one. 
esjmciallvas this was not oroposed in 
the NPRM. 

The Department received a number of 
comments on the specific obligations of 
H-2B employers outlined in the 
proposed rule. One commenter pointed 
out a semantic error in proposed 
§ 655.22(a), which staled the employer 
must attest that “no U.S. workers’' are 
available. The commenter correctly 
pointed out that an employer cannot 
pos.sibly have such broad ktiovvledge 
and that the statute docs not require 
such knowledge, The Departmont has 
deleted that provi.slon. There wero other 
comments about word choice and 
semantics and, where appropriate, the 
Department has changed Ihe wording to 
make the attestations easier to 
lindorstand, 

The Department ha.s also added 
language to the provision, in §655. 22(a). 
that requires that H--2B job 
opportunities offer terms and working 
conditions that are "normal to U,S, 
workers similarly employed" lo clarify 
that normal is synonymous with not 
unu-sual. This i.s whthin the range of 
generally accepted meanings of the 
term. Sec. e.g., Black's Law Dictionary 
1086 (8th od. 2004} (“The term 
describes not just forces that are 
constantly and habitually operating but 
also forces that operate periodically or 
with soms degree of frequency. In this 
.sense, its common antonyms are 
uiwsual and extraordinary."]) Webster’s 
Unabridged Dictionary 1321 (2d ed. 
2001} (supplying “not abnormal" as one 
of several definitions), Thu.s. “normal'' 
docs not require that a ma|orUy of 
employers in the area u.se the same 
terms or working conditions. If there are 
no other workers in (be area of intended 
employment who arc performing the 
same work activity, the Department will 
look to workers outside the area of 


intended employment to assess the 
normality of an employer’^s proposed 
produclivdtV standard. 

Unless otherwise noted, no 
substantive change hs intended. Below, 
w'e respond to comments on specific 
obligations and describe substantive 
changes made to those subsections. In 
ca-ses where the Final Rule deletes or 
adds provisions, the numbering has . 
changed accordingly from that 
published in the NPRM. 

1. vStection B53.22{a) — U.S, Worker 
Unavaiiahility 

The Department proposed that 
employers seeking to hire H-2B worker.? 
attest there were no U.S. workers in the 
area of intended employment capable of 
performing the temporary services or 
labor in the job opportunity. Comments 
on this provision reflected strong 
concern that employers cannot attest to 
the aclual unavailability of U.S. 
wtjrkcrs. but simply that the employer 
has tested the labor market 
appropriately and in good faith to. 
demonstrate that capable U.S. workers 
did not respond to its recruitment 
efforis or ultimately were not available 
(either due to lawful rejection by the 
employer, failure on the tvorker's part to 
follow through or remain on the job. 
etc.) to perform the labor or services. 

Tho Department agree,? and has deleted 
this provision from the Final Rule. 

2. Section 655.22(0— Worker 
Abandonnrmnt and Employer 
Notification to tbo Department end DHS 

The Department's KHRM would have 
required employers to notify the 
Department and DHS within 48 hours if 
an H-2B worker .separated from 
employment prior To the end date of 
emplovTuent in the labor certification. 
This notification requirement would 
have also applied If the II-2B worker 
absconded from or abandoned 
fimplo 3 'ment prior to the end date of 
emplnymont- This requirement was 
included to ensure that if the basis for 
the worker’s status ended before the end 
date on the application, both DHS and 
the Department could take appropriate 
action to monitor the program. 

The Department received « number of 
comments in opposition to this 
requirement, primarily from employers 
and emploj^er and trade associations. 
Several employer associations shared 
the concern that, in their view, the 
requirement represented a new and 
unfair liability for employers, opening 
them up to potential legal action from 
H-2B employees if the employee left to 
pursue other legal employment beforo 
the end of the contract period. One 
association found it problematic, given 


the perception that this worker 
population i.s more transient than the 
workforce at large. It also was concerned 
about the administrative burden on 
employers to comply with the 
requirement. It asserted that employers 
were unlikely to know the real 
circum.stancos of the worker's departure, 
if it was a legal extension or change of 
status nr something else. Con-sistent 
with a number of other comments either 
seeking or recommending clarification 
to the notice requirement, thi.s 
association stated that .such status 
determin.afions are complex legal issues 
and employers should not be required to 
niEike them. It also believed that the 
reporting requirement wa.s unlikely to 
accomplish anything ^vithout imposing 
additional significant burdens on 
employers and that it was unlikely that 
DHS would pursue individuals who arc 
the subject of these reports, A small 
business as.sociation agreed about the 
unreasonablenej?.? of the potential 
burden on eraploj^ers and was 
conoernod that the requirement would 
ask small businesses to become unpaid 
Immigration Service agents responsibia 
foT enforcing iminigration laws. 

A trade ossociation found the required 
48 hours for notification lo be an 
exlremeiy limited period of time for 
notification, and a burden on 
employers. It recommended that, if tlie 
requirement were continued,.it should 
be extended to 30 days. Further, this 
trade a.ssociatioh recoramended that 
DHS create a simple reporting method . 
to allow employers to provide the . 
information directly through the 
Internet or by telephone. The 
requirement Was described as too vague 
and not providing enough specifics as to 
whan the employer wcmld be reqtiired 
to dg such notificdtioii. 

An individual employer found 
insufficient safeguards in the prt>posal, 
a.? there was no indication of actions 
that the bureaucracy at the Department 
or DHS would take based on the 
information. The employer wanted the 
two departments to be more .specific as 
to flow the Information was to be U.s»d, 

An employer agent believed the 
requirement tvas inappropriate in these 
regulations, as it was tangential to the 
Department’s role regarding the 
vivailability of U.S. workers or 
preventing adverse affect on U.S. 
workers, and believed that it created 
additional confu,sion and potenti.al 
liability for employers. Similarly, an 
employer association thought the 
requirement inappropriate and did not 
clearly outline the process by which 
firoplayer.s would make such 
notifications. Additionally, the 
employer association asked for 
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additional guidance as to what 
inl'crmation ^vould be ree|uircd for 
employers to document separation or 
job abandonment and was concerned 
that violations of this provision could 
lead to debarment from future 
participation in the program. 

The Department reviewed the 
comments received on this specific 
reporting requirement and the concerns 
raised by the employers and 
associations on its implementation. The 
Department ackno\vledges that many of 
these concerns have merit, and has 
therefore sought to provide 
clarifications and limitations in tho 
Final Rule to address these concerns. 
The Departmont did not, however, 
discern sufficient justification from 
these comments to eliminate the 
requirement in its entirety- The 
notification is necessary in all 
circumstances because the early 
separation of a worker impacts not only 
the rights and responsibilities of the 
employer and worker but also 
implicates DOL's and DHS’s 
enforcement responsibilities. Although 
any abscondment i.s a loss to the 
employer, the Government requires 
notification to be able to better track 
workers who arc in the country an a 
temporary ha.sis with limited work 
anthorSxalion. 

Tho Department acknowledges the 
need for clarification in the provision to 
ensure that the 4fl-hour requirement 
begins to run only when the 
abandonment is aclualiy discovered. 

The Department has therefore added 
language to the provision clarify’ing that 
the employer must notify DOL no later 
than 2 work days after such 
abandonment or termination is 
discovered by the employer. The • 
Department has added further 
clarification to ensxire that employers 
must meet the identical standards for 
notification to DOL as to DIIS, so that 
an abscondment occurs when the 
worker has not reported for work for a 
period of 3 consecutive work days 
without the consent of the employer to 
that non-reporting. This is intended to 
clarify for the employer that tho same 
standard of reporting applies across 
both agencies, making it ea.sier on the 
employer to make the report. There is 
no requirement that the notification be 
made by certified mail, however. A file 
copy nf a letter sent by normal U.S. 
mail, with notation of the pasting date, 
will suffice. However, in addition, the 
Department revised the notification 
requirement to reflect a time period of 
no later than 2 work days after the 
employer discovers the employee has 
absconded, which, consistent with DHS, 
has been defined as 5 consecutive work 


days of not reporting for wtffk. To make 
the standard further consistent across 
agencies, for purposes of this provision 
the Department will defer to DHS on the 
definition of the term "vv’orking day.” 

3. Section 655.22(g)— Deductions and 
Prohibition on Transfer of Costs 
The NPRM prohibited deductions by 
the employer or any third party, 
including a recruiter, for any expenses 
inclviding repruitment fees and any 
other deductions not expressly 
permitted by law. Both worker advocacy 
organizations and an employer of H-2B 
workers commented that the provision 
was confusing and ambiguous. Worker 
advocates objected lhat it was unclear 
whother employees could be required to 
pay recruiting costs directly, while an 
employer objected to the payment of 
recmiling costs lhat were not clearly 
defined In the proposal. We agree that 
the rule as proposed was confusing, The 
confusion resulted in part from the fact 
that employer cost shifting is addressed 
elsewhere in the regulations, in 
§ G55.22(j). Further, cost shifting by 
third parties presents an identical 
problem under the H-2A program but 
wos dealt with in a different manner in 
the NPRM. Accordingly we arc revising 
the language concerning cost shifting by 
third parties to mirror §633.105(p) of 
the H-2A Final Rule to read a.s fmlows: 
"The employer has contractually 
forbidden any foreign labor contractor 
or recruiter whom the employer engage.s 
in international recruitment ofH-2A 
workers to seek or receive payments 
from prospective employees, except as 
provided for in DHS regulations at 8 
CFR214.2{b)(5)(xiKA).’- 
The Final Rule makes clear that 
recruiters may not pass on expenses to 
H-2B workers. Examples of exploitation 
of foreign workers, who in some 
in-stances have been required to give 
recruiters thousands of dollars to secure 
a job, have been widely reported. The 
Department is concerned that workers 
who heavily indebt themselves to secure 
a place in the H-2B program may be 
subject to exploitation in ways thet 
would adversely affect the wages and 
working conditions of U-S. workers by 
creating conditions akin to indentured 
servitude, driving down wages and 
working conditions for all workers, 
foreign and domestic. Wa helieve that 
requiring employers to incur the costs of 
recruitment is reasonable, even when 
taking place in a foreign countn'. 
Employers may easily band together for 
purposes of recruitment to defray costs. 
The fact that a recruiter is essential to 
the securing of such worker does not 
dissuade the Department from requiring 
the employer to hear tho cxpeiuie; 


rather, it underscores the classification 
of that payment as a cost allncablc to the 
employer. 

'1 ne Department recognizes that it.*? 
power to enforce reguiatiens across 
intornationai borders is constrained. 
However, it can and should do ns much 
as possible In the U.S. to protect 
workers from unscrupulous recruiters. 
Consequently, the Department is 
requiring that the employer make, a.s a 
condition of apphing for labor 
certification, the commitment that the 
employer is contractually forbidding 
any foreign labor contractor nr recruiter 
whom the employer engages in 
inteniatioridl recruitment of H-2B 
workers to seek or receive payments 
from prospective emplovee.s. 

The Department has also revised this 
section in the Final Rule to omit 
restrictions on deductions that are 
already covered in S655.22(i), and we 
are incorporating the following language 
which is identical to the language in 20 
CFR 653.104(p] of the H-ZA Final Rule; 
"The employer must make all 
deductions from the workers paychecks 
that are. required by law. The job offer 
must specify all deductions not required 
by law that the employer will make 
from the worker’s paycheck. All 
deductions must be reasonable. 
However, an employer subject to the 
FLSA may not make deductions that 
would violate the TLSA,” 

4. Section 6.55. 22(h) Kg) in Final Rule]— 
Basis for Offered Wage 

This provision requires that the 
offered wage. not bo based on 
commission, bohuses. or other . 
incentives unless the employer: . . 
guarantees that th« wage paid will equal 
or exceed the prevailing wage, The 
second sentence of the proposed : 
provision further stated that "the offered 
wage shall be held to exclude any 
deduct ions for reimbursement of tho 
employer or any third party by the 
employee for expenses in connection 
with obtaining or maintaining the H-ZB 
employment including but not limited 
to internatioiiai recruitment, legal fees . 
not otherwise prohibited by thus .section, 
visa fees, items such as tools of the 
trade, and other items not expressly 
permitted by law.” This sentence 
received several comments. A workers 
rights advocacy group claimed the 
Department will not achieve its 
objective nf protecting foreign workers 
from paying fee-s that should be paid hy 
the employer. This rommenter provided 
an example' of a practice by one 
employer who required workers to pay 
for tests to determine their welding and 
fitting skills in preparation for 
employment in the United States. This 
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commsnter further recommended that 
this section should clarify that costs 
paid directly by workers are de facto 
deductions lor the purpose of 
calculating compliance with the offered 
wage, even if etnplovRrs do not directly 
deduct them and also that DOL should 
clarify' its po-sition on which costs are 
considered to benefit employers and 
thus require reimbursement and include 
specific examples of such costs. This 
commenter also believed that similar 
language in the FLSA was confusing. 

The Department appreciates the detailed 
analysis provided ny this commenier, 
but we beiievQ the st.atiitofy 
requirements, which aro based on 
decade.? of administration of the Federal 
wage and hour laws, are clear and that 
it is not nccessan' to make the 
recommended changes. 

•>. Section G5.'i.22(i) 1(h) in Final Rule! — 
Position Is Temporary and Full-Time 
The Department proposed that an 
employer .seeking to employ H-2B 
workers be required to attest that the job 
opportunity is for a full-time, temporary 
position. One commenter suggested the 
proposed regulation couW harm U.S. 
workers by guaranteeing full-time work 
for the period to foreign workers, while 
there is no such guarantee provided to 
U.S. workers in any seasonal position. 
The commentsr also stated th«it while 
employers can state their intention to 
hire temporary worker.? Fvili-time, if the 
weather does not cooperate, the 
employer may. have no choice but to 
reduce hours in a particular week and 
that under this provision, the employer 
would not be able to do this, causing 
significant harm to the business and the 
U,S. workers whoso hours would need 
to hs reduced even ^further in order to 
ensure that foreign workers were paid a 
full-time wage. The commenter 
recommended a ravl.sed attestation 
stating: ‘The job opportunity Ls a bona 
fide, temporary position and hours 
worked wdll he comparable to the full 
time hours worked by associates in the 
same position at the employment site.” 
As stated in the preamble to the NPRM. 
iho H-2B program has alway.s required 
that the positions being offered be 
temporary and full-time in nature, and 
the Department recognizes that some 
industries, occupations and .States have 
differing definition.? of what constiUiles 
full-time employment. For e.v.imple, 
certain landscaping positions are often 
classified s.s fuii-Ume for a So-hour work 
week. To provide additional clarity, the 
Department, in § 65ri.4 ha.s provided a 
definition of full-time employment that 
reflect.? our experience in the 
administration of this program. We will 
continue to make determinations of 


whether work is full-tinie for foreign 
labor certification pUTXKJses based on the 
facts, program experience, customary 
practice in the industry, and any 
investigation of the attestation. The 
Department has thereforo decided to 
retain the proposed language. 

6. Section B55.22(k) [{i) in Final Rule! — 
Layoff Provisions 

Under the NPRM, an employer 
seeking to employ H-ZB workers would 
have been required to attest that it is not 
displacing any similarly employed U.S. 
workerfs} in the occupation in the area 
of intended employment within the 
period beginning 120 days before the 
date of need and thfdu^out the entire 
employment of the H-2B worker. The 
Department received a number of 
comments from various groups on this 
provision. 

A number of commenter.? favored the 
requirement, noting that it a?sisted 
efforts to ensure that employers cannot 
lay off U.S. workers after seeking to hire 
H-2B w'orkers to perform the sarao 
services. Other commonlers, however, 
had concerns regarding the 
implementation of the prohibition and 
the potential liability. 

Several commenter? wore concerned 
that the requirement to contact former 
employees who had been laid off would 
be onerous, given the difficulties in 
reaching what is purportedly a transient 
population, making such contact unduly 
bxirdensome. The Department finds this 
argument impersuasiva. The commenter 
did not support the summary statements 
that ail temporary or seasonal help is 
transient and rootless in the 
communities in which the work is 
p^fonned. bven assuming that such 
workers do not have lasting ties to the 
employer, employers generally maintain 
continuing contact with former 
employees for many purposes— 
including, but not limited to. the 
provision of payroll tax information the 
following year and the transfer or 
disposition of benefits (including 
unemployment benefits). Moreover, by 
limiting the requirement for such 
contact to the 120 day.? or less before the 
cniployer’.s date of need for the Ii-2D 
workers, the employer’s last contact 
information would likely be current, 
making such contact, generally 
speaking, relativoly simple. 

One commenter asserted that the 
layoff provision conflicts wfith the 
definition of seasonality, noting that by 
definition a seasonal emploj'ee will 
always he laid off within the period set 
forth in an annual cycle. An employer 
association also objected to the 
provision on the ground that requiring 
the consideration of U.S. workers would 


force cmplovftrs who laid off U.S. 
workers at the end of one season to hire 
them again at the commencement of the 
next season because the timing would 
put the next season vrithin the 120-day 
window. 

In response to the.se comments, the 
Department has limited the applicability 
of the layoff provision to 120 days on 
either side of the date of need. The? 
broad period of time, covering two 
thirds of the year, will protect U.S. 
workers near the time of recruiting for 
and hiring H-2B workers, which is 
when U.S. workers are mn.?t vulnerable, 
but avoids tile complications of 
overlapping seasons noted bv some 
commenters. 

The Department notes that much of 
the concern of those commenters 
regarding the ro-hiring of U.S. workers 
stems from a belief that such worker.? 
will not .show up orbs interested in 
being re-Hircd. But. by limiting the 
applicability of the provision to within 
120 days, of the data of need [as wall a.? 
the actual occupation and the area of 
intended employment of the sought- 
after I-I~2B certification), this provision 
affords laid off workers a reasonable 
opportunity to apply for vacancies for 
which they qualify, .striking an 
appropriate balance between worker 
protection and employer needs. 

Some commenters noted the need for 
a strengthening of the layoff provis ion, 
calling for additional safeguards against 
mas.sive layoffs of U.S. workers by 
strengthening requirements for how 
employers will demonalrale they have 
made efforts to contact former 
employees. The Department declines to 
do .?o (it this time. Employers wfll be 
allowed to dbculhanl their contact of 
former employees using any objective 
means at their dtspasal in a manner 
guaranteed to ensure a good faith 
contact effort has been made. Tlie 
Department does not. have evidence at 
this time thxit employeoj will engage in 
fraudulent behavior with respect to this 
requirement. The Department will 
monitor this attestation, and all other 
employer attestations, through post- 
certification audits and will note the 
need for program modifications through 
that proces.s, 

7. Section 635.22(1) ((j) in Final Rule] — 
Prohibition Against Payments 

As in the proposal, the Final Rule 
requires that an employer atte.?t that it 
has not and will nnt shift the costs of 
preparing or filing the H-2B temporary 
labor certification application to the 
temporary 'worker, including the costs oi 
domestic recruitment or attorneys' and 
agent fees. The domestic recruitment, 
legal, and other costs associated with 
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□btaiiiing the labor certiricatiun are 
business expenses necessary for or, in 
the case of legal fees, desired by, the 
employer to complete the labor 
certification application and labor 
market test. The employer's 
responsibility to pay thB,se costs exists 
separate and apart from any benefit that 
may accrue to the foreign worker. 
Prohibiting the employer from passing 
these costs on to foreign workers allow.s 
the Department to protect the integrity . 
of the process and pi-otecl the wages of 
[he foreign worker from deterioration by 
unwarranted deduction. The 
Department will continue to permit 
employers, con.sistent with the h'air 
Labor Standards Act (FLSA), to make 
deductions fi'om a worker's pay for the 
reasonable cost of furnishing housing 
and transportation, as well as worker 
expenses such as pa.ssport and visa fee.s 
[see fuller discussion hetow concerning 
transportation costs under the FLSA). 

This section, pertaining to the receipt 
of payments by the employer from the 
ampioyee or a third party, receiver! 
many comments. Some of the 
rommenters opposed the provision in 
its entirely, arguing it will make the 
program prohibitively expensive for 
amployers. Other commenters were 
concerned the requirement would 
sliminala the currenl practicci of having 
the employee pay for part of the 
recruiting and visa costs as an incentive 
for the tvorkers not to leave the 
employer. Other,? supported this 
provision in its entirety, while still 
others agreed wi th the intent of the 
provision but found the language 
ambiguous. One spkdalty bar 
association not only, supported the 
prohibition bn cost-shifting for 
recruitment, but asked the Department 
to strengthen the prohibition language. 
However, this commenter was 
[idamantiy opposed to the prohibition 
against foreign workers paying tho 
attorney's fees. The Department 
disagrees with the comments opposing 
this provision. We believe that these 
expenses are the costs of doing business 
and should he borne by the employer. 
The Department took all comments into 
consideration and modified the 
provision to clarify and strengthen the 
prohibition. The Final Rule applies the 
prohibition io altornoj’s and agents, not 
simply to employers. A.s reAvritten, Ihe 
provision eliminates reference to 
payments from “any other party;'' it 
applies only to payments from the 
employees. 

This section in the NPRM also would 
have prohibited the employer from 
receiving payments “of any kind for any 
activity related to the labor 
certification" process, The Department 


received a Comment arguing that the 
phrase "received payment * * * as an 
incentive or inducement to file” is 
ambiguous. The Department took this 
comment into consideration and 
removed reference to incentive or 
inducement. 

In addition, and based upon ihe 
comments rweived, the Department has 
revised the provision on cost-shifting for 
greater clarity. As mentioned above, ihe 
Department has eliminated the 
qualifying language regarding the 
Incentive and inducement to filing, 
again to simplify for all employers 
engaging in remiitment activities what 
is prohibiled. By simplifying the 
provision to prohibit employers who 
.submit applications from seeking or 
receiving payment for any activity 
related to the recruitment of H— 2B 
workers, the Department hopes to 
achieve consistent and enforceable 
compliance. 

with regard to the application of the 
FT,,SA to H-2B workers’ inbound 
subsistence and transportation costs, wc 
note that a number of district courts 
have is.sued decisions on this question. 
See De Leon-Cranados v. Eller 6- Sons 
Tales Inc., 2008 WL 4531813 (N.D. Ga., 
Oct. 7, 2008); Kosales v. Hispanic 
Employee Leasing Program, 2008 WL 
363479 (W.D. Mich. Fob. 11, 2008); 
R/vera V. Brickmon Group, 2008 WL 
81570 (K.D. Po. )an. 7. 2008); 
Casteilanos-Contreras v. Decatur Hotels. 
LLC. 488 F. Supp. 2d 565 (E.D. La. 

2007): RecinoS’Recinas v. Express 
Forestry Inc.. 2006 WL 197030 {li.D. U. 
Jan. 24, 2006). These district courts have 
referenced the appellate court's decision 
in Arriaga v. Florida Pacific Farms, 
LLC.. 305 F.3d 1228 (11th Cir. 2002). 
which held that growers violated the 
minimum wage provisions of the FLSA 
by failing to reimburse farmworkers 
during their first workweek for travel 
expenses (and visa and immigration 
fees) paid by the workers employed by 
the growers under the H-2A program. 
Under the FLSA. pre-employment 
expenses incurred by workers that are 
properly business expen.ses of the 
employer and primarily for the benefit 
of the employer are considered "kick- 
backs” of wages to the employer and are 
treated a.s dedurtion.s from the 
employeos' wages during the first 
workweek. 29 CFR 531.35. Such 
deductions must he reimbiirsed by the 
employer during tho first workweek to 
the extent that they effectively restdt in 
worker.?’ weekly wages being below the 
minimum wage. 29 CFR 531-36, 
Although the employer in the Arriaga 
case did not itself make direct 
deductions from the workers’ wages, tho 
Court held that the costs incurred by tho 


w'orker-s" amounted to “do facto 
deductions" that the workers absorbed, 
thereby driving the workers' wages 
below the statutory minimum. The 
Eleventh Circuit reasoned that the 
transportation and visa costs incurred 
by the workers were primarily for the 
benefit of the employer and necessary 
and incidental to the employment of the 
workers and stated that 
'‘(transportation charges are an 
inevitable and inescapable consequence 
of having H--2A foreign workers 
employed in the United States; these are 
costs which arise out of the employment 
of H-2A worker.s.” Finally, the court 
held that the growers’ practices violated 
the FLSA minimum wage provisions, 
even though the H-2A regulations 
provide that the transportation costs 
need not be repaid until the workers 
complete 50 percent of the contract 
work period. The Eleventh Circuit noted 
that the H-2A regulations require 
employers to comply with applicable 
federal laws, and in accepting the 
contract orders in this case, the ETA 
Regional Administrator informed tho 
growers in writing that their obligation 
to pay the full FLSA minimum wage is 
not overriciden by the H-2A regulatinn.s. 

The Department believes that the 
batter reading of the FLSA and the 
Department’s own regulations is that 
relocation costs under the H-2A 
program are not primarily, for the benefit 
of the employer, that relocation costs 
paid for by H-2 A workers do not 
constitute kickbacks within the meaning 
of 29 CFR 531,35, and that 
reimbursement of workers for such costs 
in the finst paycheck is not required by 
the FLSA. 

The FLSA requires eniplbyara to pay 
their employees set minimum hourly 
wages, 29 U.S.G. 20e(a). The FLSA ' 
allows employers to count as wages 
(and thu.s count toward tho satisfaction 
of the minimum wage obligation) the 
raasonahle cost of "furnishing, [an] 
employee with board, lodging, or other 
facilities, if such board, lodging, or other 
facilities are omstomarily furnished by 
such employer to his employees." 29 
U.S.C, 203(m). Tho FLSA regulations 
provide that "[t]he cost of furnishing 
■facilities' found by the Administrator to 
be primarily for the benefit or 
convenience of the employer will not be 
recognized a.? rea.sonahie [costs within 
the meaning of the statute] and may not 
therefore be. included in computing 
wages." 29 CFR 531.3(d)(1). The FLS.'\ 
regulations further provide examples of 
various items that the Department has 
deemed generally to be qualifying 
facilities within the meaning of 29 
U.S.C. 203(m) (sea also 29 CFR 
531.32(a)), as well a.s examples of 
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various items that the Department has 
deemed generally not to be qualifying 
facilities (see 29 CFR 331,3(dK2). 29 
CFR 531.32(cj]. 

Separate from the question whether 
items or expenses furnished or paid for 
by the emploj'er can be counted as 
wages paid to the employee, the FLSA, 
regulations contain previsions 
governing the treatment under the FLSA 
of costs and expenses incurred by 
employees. The regulations specify that 
wages, whether paid in cash or in 
facilities, cannot he considered to have 
been paid by the employer end received 
by the employee unless they are paid 
finally and unconditionally, or “free 
and clear.” 29 CFR 531.35. Thus, ‘'[{|he 
wage requirements of the Act will not be 
met where the employee ‘kicks-back’ 
directly nr indirectly to Iho employer or 
to another penson for the employer’s 
benefi! the whole or part of the wage 
delivered to the employee. This Is true 
whether the ‘kick-back’ is made in cash 
or in other than cash. For example, if 
the employer requires that the employee 
must provide tools of the trade that will 
he used in or are spocificaliy required 
for the performance of the employer's 
particular work, there rvould bo a 
violation of the Act in any workweek 
when the cost of such tools purchased 
by the employee cuts into the minimum 
or overtime wages required to bo paid 
him under the Act.” t<i. The regulations 
treat employer doductions from nn 
employee's wages for costs incurred by 
the employer as thotigh the deductions 
w^ere a payment from the employee to 
the Bitlployei for the items furnished or 
.services rendered by the employer, and 
app!iH,s the standards .set forth in tire 
’‘kick-back” provisions at 29 CFR 531.35 
to those, payments. ThUsS, "[djeductions 
for articles .such as tools, miners’ lamps, 
dynamite caps, and other item.? which 
do not constitxite 'board, lodging, or 
other facilities’ ” are illegal “to the 
extent that they reduce the wages of the 
employee in any .such workweek below 
the minimum required hy the Act.” 29 
CFR 531.36(h). 

In sum, where an employer ha.s paid 
for a particular item nr service, under 
certain circum.stanccs it may. pursuant 
to 29 U.S.C. 2D3(m). count tliat payment 
as wages paid to the employee. On the 
other hand, when an employee ha.s paid 
for such an item or ser\'ir.e, an analysis 
under 29 CFR 531.35 is required to 
determine whether the payment 
constitutes a "kick-back” of wages to the 
employer that should be treated as a 
deduction from the employee's wages. 

The Arriaga court seems to have 
assumed that all expenses necessarily 
fall into one of these two categories-— 
that either they qualify a.s wages under 


29 U.S.C. Z03(in) or they Constitute a 
"kick-back" under 29 CFR 531.35. See 
Amago, 305 F.3d at 1241-42 (stating 
that if a payment "may not be counted 
a.s wages” under 29 U.S.C. 203(ni), then 
"the employer therefore would be 
required to reimburse the expense up to 
the point the FLSA minimum wage 
provisions have been met” under 29 
CFR 531-35 and 29 CFR 531.36). That is 
incorrect For example, if an employer 
were to give ah employee a valuable 
item that was not ’'customarily 
furnished” to his or her employees, the 
employer would not he able to count the 
x'alue of that item as wages under 29 
U.S.C. 203(m)unlK^ the employer 
"customarily furnished" the item to his 
or her employees. Nevertheless, since 
the employee paid nothing for that item, 
it clearly would not constitute a "kick- 
back" of wages to the employer that 
would have to be deducted from the 
employee's wages for purposes of 
determining whether the employer met 
its minimum wage obligations under 29 
U.S.C. 20e(a). Similarly, if a grocery 
ernployee bought a loaf of broad off the 
shelf at the grocery store where he or 
she worked as part of an arms-Iength 
commercial transaction, the payment 
made by the employee to the employer 
would not constitute a "kick-bacK" of 
wages to the employer, not would the 
loaf of bread sold by the employer to the 
employee be able to be counted toward 
the employee’s wages under 29 U.S.C. 
Z03(m). Both parties w'ould presumably 
benefit equally from such a 
transaction— it would neither be 
primarily for the benefit of the 
employer, nor would It be primarily for 
the benefit of the employee. 

Expenses paid by an employer that 
are primarily for the employer's benefit 
cannot be counted toward wages under 
29 U.S.C. 2n3{m). See 29 CFR 531.3(d). 
Similarly, expenses paid by an 
employee cannot constitute a "kick- 
back” unless they are for the employers 
benefit. See 29 CFR 531,35. An analysis 
conducted under 29 U.S.C. 203(m} 
determining that a particular kind of 
expense is primarily for the benefit of 
the employer will thus generally carry 
through to establish that the same kind 
of expense is primarily for the benefit of 
the employer under 29 CFR S31.33. 

Each expense, however, must ba 
analyzed separately in its proper 
context. 

Hie question atissue hero is whether 
payments made by H-2B employees for 
the cost of relocating to the United 
States, whether paid to a third party 
transportation provider or paid directly 
to (hs employer, constitute!! a "kick- 
back’’ of wages rvithin the meaning of 
29 CFR 531,35. If the payment does 


constitute a "kick-back," then the 
payment must, as the Arrioga court 
decided, be counted a.s a deduction from 
the employee’s first week ofw'ages 
under the FLSA for purposes of 
determining whether die employer’s 
minimum wage obligations have been 
met. 

The Department does not believo that 
an H-2B worker’s payment of his or her 
own relocation expenses constitutes a 
"kick-back" to the H-2B employer 
within the meaning of 29 CFR 531,35. 

It is a necfis-sary condition to be 
considered a "kick-back” that an 
employee-paid expense be primarily for 
the benefit of the employer. The 
Department need not decide for present 
purposes whether an employee-paid 
expense's .status as primarily for the 
benefit of the employer is a sufficient 
condition for it to qualify as a "kick- 
back.” because the Department does not 
consider an H-2B employee's payment 
of his or her own relocation expenses to 
he primarily for the benefit of the H-2B 
employer. 

Both as a general matter and In the 
specific context of guest worker 
programs, employee relocation costs are 
not typically considered to be 
"primarily for the benefit" of the 
employer. Rathor, in the Department’s 
view, an H-2B worker's inbound 
transportation costs cither primarily 
benefit the employee, or equally benefit 
the employe© and tho employer, fh 
cither case, tho. FLSA and its 
implementing regulations do riot require 
H-2B employers td pay the relocation 
costs of H-2B employees: Arrii^a and 
the divSlrict courts that followed its 
roasoning in tho H-2B context 
misronstrued the Department's . 
regulations and aro wrongly decided. 

As an initial matter, any weighing of 
the relative balance of benefits derived 
by H-2B employers and employees from 
inbound transportation costs must taka 
into account the fact that H-2fi w^orkors 
derive very substantial benefits from 
their relocation. Foreign workers 
seeking employment under the H~2B 
nonimmigrant visa program often travel 
great di.stances, far from family, friends, 
and home, to accept the offer of 
employment. Their travel not only 
allows them to earn money — ^typically 
far more money than they could have in 
iheir home country over a similar period 
of lime — but also allows them to live 
and engage in non-work activities in the 
U.S. These twin benefits are so valuable 
to foreign workers that these workers 
have proven willing in many instances 
to pay recruiler.s thousands of dollars (a 
practicB that the Department is now 
taking measures to curtail) just to gain 
access to the job opportunities, at times 
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going to great lengths to raise the 
neces.sary funds. The fact that II-2B 
workers travel such great distances and 
make such substantial sacriHces to 
obtain work in the United State.? 
indicates that the travel greatly benefit.? 
those employees. 

Most significantly, however, the 
Department’s regulations explicitly state 
that ’“transportation furnished 
employees between their homes and 
work where, the travel time does not 
constitute hours worked compensable 
under the Act and the transportation is 
not an incident of and nece.ssary to the 
employmeni’' aro qualifying “facilities” 
under 29 U.S.C. 203(jii). 29 CFR 
531.32(a). As qualifying facilities, such 
expenses cannot by definition be 
primarily for the benefit of the 
employer. 29 CFR 531.32(c). The 
wording of the regulation does not 
distinguish betwtMsn commuting and 
relocation costs, and in the context of 
the H-2B program, inbound relocation 
co.sts fit well within the definition as 
they are between the emp!o 3 'oc's home 
country and the place of work. 

The Am'ogf? court ruled that H-2A 
relocation expanse.? are primarily for the 
benefit of the employer in part because 
it believed that under 29 CFR 531. .32, "a 
consistent line” is drawn ‘'hetween 
those costs arising from the employment 
itself and those that would arise in the 
ordinary course of life.’' 305 F.3d at 
1242. The court held that relocation 
costs do not ari.se in the ordinary course 
of life, but rather arise from 
employment, Id. Commuting costs and 
relocation costs cannot be distinguished 
on those grounds, however, Both kinds 
of expenses are incurred by employKcs 
for the purpo.se of getting to a work site 
to work. Moreover, an omployes would 
not rationally incur either kind of 
expense but for the existence of the job. 
Both the employer and the employee 
derive benefits from, the employment 
relation.ship, and, absent unusual 
circumstances, an employee’.? relocation 
costs to .start a new job cannot bo said 
to bo primarily for the benefit of the 
enmloyer, 

Tljal is not to say that Iravol and 
relocation costs arc never properly 
considered to be primarily for the 
benefit of an empiover. The, regulations 
state that travel c;o.sts will be con.sidorcd 
to be primarily for the benefit of the 
employer when they are "an incident of 
and necessary to the employment.” 29 
CFR 531.32(c). This might include, for 
example, a business trip, or an 
employer-imposed requirement that an 
employee relocate in order to retain his 
or her job. Relocation costs to start a 
new job will rarely satisfy this test, 
however. 


In a literal sense it may be necessary 
to travel to a new job opportunity in 
order to perform the work, but that fact, 
without mors, does not render the travel 
an ''incident” of the employment. 
Inbound relocation costs are not. absent 
unusual circum,stances, any more an 
"incident of * * * employment" than is 
commuting bj a job each day. Indeed, 
inbound relocation costs are quite 
similar to commuting costs in many 
respects, which generally are not 
considered compensable. Cf. DOL 
□pinion Letter WH-530 (Aug. 5, 1994) 
(.stating that travel time from home to 
W'ork is "ordinary homc-to-work travel 
and is not compensable" under the 
F1,SA); Vega ex rel. Trevino v, Gosper, - 
36 F.3d 417 (5th Cir. 1994) (finding 
travel to and from work and home not 
compensable activity under Portal-to- 
Portal In fact, there is no reason to 
believe that the drafters of 29 U.S.C. 
203{m) and 206(a) ever intended for 
those provisions to indireclly require 
employers to pay for their employees’ 
relocation and commuting expenses. To 
qualify' as an "incident of • * * 
employment’’ under the Department’s 
regulations, transportation costs must 
have a more direct and palpable 
connection to the job in question than 
merely serving to bring the employee to 
the work site. 

Taking the Arriaga court’s logic to ib? 
ultimate conclusion would potentially 
subject employers across the U.S. to a 
requirement to pay relocation expenses 
for all newly hired employees — or at 
least to pay relocation expenses for all 
newly hired foreign employees, since 
international relocation is perhaps less 
“ordinary'" than intranational 
relocation. That simply cannot be 
correct. The language of 29 U.S.C. 

203(m) and 206(a} and their 
implementing regulations provide a 
very thin reed on which to hang such 
a seLsmic shift in hiring practices, 
particularly so many years after those 
provisions have gone into effect. Nor 
does the fact that H-2B workers are 
temporary guest workers cliange the 
equation. Even assuming (hat H-26 
workers derive .somewhat less benefit 
from their jobs becau.so they are only 
temporary, that fact alone would not 
render the worker's relocation expenses 
an "incident” of the temporary job. If it 
did, ski resorts, camp grounds, shore- 
businesses, and hotels would all be 
legally required to pay relocation costs 
for their employees at the beginning of 
each season — again, a result that is very 
difficult to square with the language and 
purpose of 29 U.S.C. 203(m) and 29 CFR 
531,35. 

A stronger argument could be made, 
pcrhap.s, that employers derive a 


greatcr-than-usual benefit from 
relocation costs when they hire foreign 
guest worker.? such as H-2B workers, 
because employers generally arc not 
allowed to hire guest workers unless 
they have first attempted but failed to 
recruit U.S. worker.?. Thus, such 
employers have specifically stated a 
need to hire non-focal workers. Given 
the suh.stantially greater benefit that 
foreign guest workers generally derive 
from work, upportunilies In the United 
States than they do from employment 
opportunities in tlrair homo countries, 
however, the Department believes that 
this at most brings the balance of 
benefits between the employer and the 
worker into equipoi,se. Moreover, the 
employer's need for non-local workers 
does nothing to tran.sforra the relocation 
costs into an ‘‘incident” of the job 
opporUinity in a way that would render 
the employee'.? payment of the 
relocation expense.? a "kick-back" to the 
employer. If it did, courts would soon 
be called upon every time an employer 
hired an out-of-statc worker to a.ssess 
just how great the employer’s need for 
the out-of-state employee was in light of 
local labor market conditions. 
Conversely, the conrts would also have 
to Inquire into the employee's 
circum.stances, ai\d w’hether tho 
employee had rt'asohably comparable 
job prospects in the area from which the 
omployee relocated. Again> the 
Department does not believe such a 
result is consistent with the text or the 
intent of the FLSA or the Department'.? 
implementinB regulations, 

It is true, or course, that H~2B 
employer.? derive, some benefit from an 
H-2B worker’s Inbound travol. To be 
compensable under the FLSA. however, 
the quastion is not whether ah employer 
rocoives some henofit from an item or 
paid-for cost, but rather, whether they 
rocoive the primary benefit. 
Significantly, de.spite the fact that 
omployers nearly always derive some 
benefit from the hiring of .stato-side 
worker.? as well, such workers' 
relocation costs generally have not been 
considered to be "primarily for the 
benefit of the employer.” That is .?o 
because tho worker benefits from the 
travel either more than or just as much 
as the employer. 

In sum, the Department believes that 
(he costs of relocation to the site of the 
job opportunity generally is not an 
“incident” ofan H-2B worker’s 
employment within the meaning of 29 
Cl’R 531.32. and is not primarily for the 
benefit of the H-2B employer. The 
Department states this as a definitive 
interpretation of its own regulations and 
expect.? that courts will defer to that 
interpretation. 



235 


70042 Federal Register/ Vol. 73, No. 245/Friday, December 19, 2008/Rules and Regulations 


8. Sention 655.22{m) {(k) in Final 
Rviiol — Bona Fide Inquiry 

As proposed in the NPRM, the Final 
Rule a! § 655.22lk) requires an employer 
that is a job contractor to attest that if 
it places Its employees at the job sites 
of other employers, it has made a 
written bona fide inquiry into whethor 
the other employer has displaced or 
intends to displace a similarly 
employed U.S. worker within tho area of 
intended employment wdthin the 120 
days of the date of need. To comply 
with this attestation, the Department is 
requiring the employer to inquire in 
writing to and receive a written 
response from the employer w'here the 
relevant H-2B worker will be placed. 
This can be done by exchange of 
correspondence or attested to by the 
secondary employer in the contract for 
labor services with the employer 
petitioning to bring in H-2B workers. 
Tliis proposed atte.station at § 655.22(kj 
also requires the employer to attest that 
ail worksites where the H-2B employee 
will work are listed on the Application 
for Temporaiy Emphyment 
Certification. 

The Department received several 
comments on this secondary placement 
attestation provision. While some were 
in favor of the requirement, some 
employer associations expressed 
concern that making such an inquiry of 
their clienU was unfair and unduly 
burdensome. The Department 
acknowledges that this attestation 
imposes an additional level of inquiry 
betw’een job contractors and their clients 
where the contractor will be providing 
H-2B workers at a client site, 'fhe INA’s 
mandate of the unavailability of persons 
capable of performing the job duties for 
which the H~2B workers aro sought is, 
at the heart of this requirement. 

It is the H-2B worker's job activity, 
rather than the identity of the n-2B 
worker's employer, which is required to 
be measured against the availahility of 
U.S. workers; the H- 2 B worker can be 
admitted only upon assurances of the 
unavailability of unemployed persons 
able to take the H-2B job opportunity. 

As a result, an H-'2B worker performing 
duties at company X. for which 
company Y has hired him and p,ays him, 
may have an adver.se effect not only on 
employees a! the petitioning job 
contriictor company employing him but 
also the company benefiting from his or 
her services. The limitations imposed by 
tho Department^ — area of intended 
employment, occupation, and timing — 
provide parameters to reassure 
employers while at the same lime 
enabling them to ensure full compliance 
with the mandates of the H-2B program. 


One commenter agreed with this 
provision but did not believe a labor 
contractor should be held liable for the 
statements provided by those entities. 
The Department believes this 
Gommonter misinterpreted this section. 
The job contractOT should make a bona 
fide inquiry and document fhe inquiry 
and response. If it later turns out that 
the employer who received the H-2B 
worker from the job contractor 
di.sp!acod a U.S. %vorker during tho 
stated ttmeframc, proof of tho 
employer’s negative response fo the job 
contractor’s bona fide inquiry will 
relieve the job contractor of liability for 
that violation. 

Another commenter requested that we 
strike this provision in its entirety 
because it does not allow' for change in 
circumstances that would warrant 
di.splacing U.S. workers. The 
Department sees no reason why the U,S. 
wmrkcr would have to be di.splaced over 
the foreign worker and therefore, 
declines to eliminate thi.s provision. 

Finally, an indxwtrv' association 
commented that H-2G workers 
employed by carnivals and circu-ses are 
constantly being placed on job sites of 
other employers as they travel the 
circuit and that this requirement is too 
difficult to comply with. It is difficult 
for tho Department to discern, from the 
manner in which this comment was 
written, whether tho II-2B workers are 
being paid by one petitioning employer 
throughout the itinerary or whether 
these H~2D workers are placed on the 
payroll of the fixed-site employer at 
each location. Iho Department has not 
made any changes to this section, as no 
complianco challenge was clearly 
communicated. 

9. Section 655.22(o) Km) in Final 
Rule} — Notice to Worker of Required 
Departure 

Under the Final Rule, employers have 
a responsibility to inform foreign 
workers of their duty to leave the United 
States at the end of the authorized 
period of stay, and to pay for the return 
transportation of the 11-28 worker if 
that worker is dismissed early. As stated 
in the NFRXl, DHS will establish a new 
land-border exit pilot program for 
certain H-2B and other foreign workers 
to help ensure that departure follows 
the end ofworkauthori 2 ation, 
regardless of whether it flows from a 
premature end or from the end of the 
authorized labor certification. 

The Department received one 
comment on the duty to inform the 
worker of fhe obligation to depart from 
the coimtty. This cominenler opined 
that it is not the responsibility of 
employers to become unpaid 


immigration officers. The Department is 
not suggesting that it is placing any 
burden on employers to act as 
immigration officers. The Department 
has retained the requirement, while 
clarifying it to be consi.stent with DHS’s 
regulations on this issue. 

10. Section 655,22(p) [{n| in Final 
Rule] — Representation of Need 

The Final Rule requires the employer 
to attest that it truly and accurate!)' 
stated the number of workers needed, 
the dates of need, and the reasons 
underlying the temporary need in its 
labor certification request. The 
Department received two comments on 
this provision. One requested that we 
change the words “truly and accurately” 
to “reasonable and good faith” based on 
estimates from information available at 
Ihe time of filing the certification. The 
Department has considered thi.s change 
but declines to amend the regulatory 
language. The concern of the commenter 
of the need for flexibility is found in the 
provision in both tho NPRM and this 
Final Rule regarding amendments 
(§ 655.34(c){2j) of the start date of the 
certification. Any need for additional 
flexibility on the part of the Department 
must be balanced against the 
Department’s need to ensure integrity in 
an aitestation-ba.sed program; giving 
freedom to change its dates of need 
allow-s unscrupulous employers to 
stibmit applications not ba.sed on an 
actual need, thu.s circumventing the 
entire process in an attempt to obtairi 
limited visas. 

The second coinmentor expressed^ . 
concern with the date of heed 
requirement and requested the 
Department change several soctibhs nn 
which this attestation is predicated, One 
of the major coheenus of this commenter 
was the potential nood to amend start 
dates after certification if an employer, 
must wait for v|sa numbers to become 
available. The Department has, 
however, retained tho underlying 
provision for this attestation. While the 
Department permits amendment of tho 
start date of the certification by the 
employer both prior to certification 
(§ 655.34(01(2)) and after certification to 
certify a late adjudication 
(§655.34(c)(4)j. the reconciliation of the 
start date becoine.s an issue for DHS 
adjudication. The Department notes that 
a regulatory provision allowing 
movement of the date of need after 
certification would be inconsistent with 
the DHS proposed rule, which would 
not permit the filing of a petition whose 
.start data was inconsistent with the start 
date of the labor certification. 

Thi.s commenter also proposed, in the 
alternative, that employers be allowed 
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to submit ihoir 1-129 labor certification 
applications to DHS with a note that 
they havH submitted thoir request for an 
amendment its the Department and that 
the Department be required to 
adjudicate the request for amendment 
within five days. The Department 
cunsidered the comment and has 
decided not to establish a deadline for 
the processing of amendment requests. 
We defer to DHS to determine what is 
appropriate for its adjudication of 1-129 
petitions which falls exclusively under 
its jurisdiction. 
h. Retention of Supporiing 
Dovumentaiion 

The Final Rule contains a modified 
requirement that employers retain 
specified documentation outlined in the 
proposed regulations to demonstrate 
compliance with program requirenients. 
The proposed retention period was for 
5 years. This documentation must be 
provided in the event of an RFI, po.sJ- 
adjudication audit, WHD investigation 
or other similar activity. The 
Department received a few comments in 
response to this proposed requirement. 
One small business coalition expressed 
its support, while another organization 
expressed concern that a 5 -year 
document retention requirement was 
too lone, espadvilly for small employers, 
or employers like circuses and carnivals 
that are mobile or have a mobile 
component. Another commenler 
requested the Department prepare and 
provide a list to H-2B employers in one 
place, in plain language— perhaps as 
part of broad s takeholder compliance 
assistancH— the domnnentation that 
should bo retained. In respon.sfl to. 
cohcem.s iihout the length oftime for 
records retention, the Department has 
reduced the rerjuiroment from S years to 
.3 years. The documentation required 
will support specific attestation.^ by the 
employer under the program. We will 
provide additional guidance In the 
course of individual and broad-based 
technical assistance and educntional 
outreach to the employer community, 
including on the OFLC Web site. We 
will consider the issuance of additional 
Witten guidance, as appropriate, 

M. Section 655.23(c) — Request for 
Further Infonnalicn 

The Department proposed to i-s-sue a 
Request for Further Infornuition (RFI) 
within 14 days of receiving iho 
application, if needed, for the purpose, 
of adjudicating the application for labor 
certification. .All oftho,SR who 
commented on this provision requested 
that the timeframes bo changed, but 
most also recommended an additional 
provision that would obligate the 


Department to proces-t and respond to 
the information received through thb 
RFI within a certain period of time. The 
Department agrees and shortened both 
the issuance and response time to 7 
day.s. The Department also has added a 
jjrovisiorr that obligates the CO to issue 
a Final Determination within 7 business 
days of receiving the employer's 
response, or by 60 days before the date 
of need, whichever is greater, 

N. Section 835.24-^ost-A(J}udfcation 
Audits 

The Department proposed to use 
various selection criteria for identifying 
applications for audit: re\dew after the 
application has been adjudicated in an 
effort to maintain and enhance program 
integrity, Tho audits are meant to permit 
the Department to ensure compliance 
with the terms and conditions by an 
employer and to fulfil! tho Secretary's 
statutory mandate to certify applications 
only where unemployed U.S, workers 
capable of performing such services 
cannot be found. Failure by an employer 
to respond to the audit could bad to 
debarment from the program as could a 
finding by the Department that the 
employer has not been complying with 
the terms and condition.*; attested to in 
the application. The Department 
received many comments on this 
provision. They were equally divided 
between those that opposed post- 
adjudication audits and those that 
believed audit.s are an effective tool to 
enhance integrity. Those who opposed 
the post-adjudication audits did not 
make any alternative .suggestions on 
how the Departmont could determine 
compliance with the program. 

Therofore, with no other alternatives 
available, the Department believes its 
initial analysis Is correct and. therefore, 
has not made any substantive changes to 
this section, save for including the 
option for the CO to refer any findings 
that an employer violated the terms and 
conditions of the program witli respect 
to eligible U.S. workers to the 
Department of Justice, Civil Rights 
Divi.sion. Office of Special Counsel for 
Unfair Immigration Related 
Employmient Practices, as suggested by 
one commenter. 

O. Section 655.30 — Supendsed 
Recruitment 

The Department proposed to require 
certain employers to engage in 
supervised pre-filing recruitment to 
ensure compliance with reemilment 
requirements. One comment was 
received on this provision. The 
commenter believes that the NPC will 
he unable to handle such a 
re.sponsibility as effectively and as 


efficiently as did the local SWAs and 
that it will affect the integrity of the 
program. The Department respectfully 
disagrees with this commenter and has 
retained the provision as proposed, Ws 
believe that centralizing the proces.s will 
provide uniformity and.experlise that 
will enhance program integrity. Further, 
in the permanent labor certification 
program, .supervised recruitment is 
conducted under Federal guidance and 
not SWA supervision. 

P. Section 655.3t — Debarment 

The Department’s NPRM proposed a 
mechanism allowing the Department to 
debar an finipioyer/attoraoy/agent from 
the H-2B program for a period of up to 
3 calendar yoars. Debarment from the 
program is a necessary and reasonable 
mechanism to enforce H-2B labor 
certification requirements and ensure 
compliance with the program's statutory^ 
requirements. Further, debarment and 
other enforcement mechanisms, e.g., 
audits, are necessary and reasonable 
program compliance checks to balance 
tho transition to an- attestation-based 
filing system. The proposed rule would 
permit the Department to debar an 
employer, attorney, and/or agent for a 
period of up to 3 calendar years for 
misrepresenting a material fact or for 
making a fraudulent slatement on. an H- 
2B application, for a material or 
substantial failure to comply with the 
terms of the attestations, for Failure to 
coopnrstci. with the audit.process or 
ordered supervised recruitment, or if the 
Bmplbyer/attornoy/agent has been found 
by a court qf law, WHD, DHS, or the, 
DOS to have committed fraud or willfril 
misrepresentation involving any OFLC 
eraployment-basod immigration 
program. 

l^on further considerationvbased in 
part upon the Department’s recent 
efforts to modernize its H-2A labor 
certification regulations, the Department 
has decided to modify the debarment 
provision so that it more closely , 
parallels the debarment provision for 
the H- 2 ,A regulation at 20 CFR 655.118, 
given the similarity of tho H-2.A and H- 
2B labor certification programs. While 
many of the grounds for debarment are 
substantially similar in the Final Rule as 
in tho NPRM, tho Final Rule contains 
additional safeguards for both workers 
and employers, which are explained in 
greater detail below. 

1. Debarment Authority 

An advocacy organization questioned 
the Department's authority to debar 
attorneys, agents, or employers from the 
H -2B program and assertod that a 
determination of a violatinn should only 
be made after notice of violation and an 
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opportunity fora hearing. The 
debarment of entities from participating 
in a government program is an inherent 
part of an agency’s responsibility to 
maintain the integrity of that program. 
As the Second Circuit found in Janik 
Paving & Consiniction, Inc. v. Brock, 

820 F.2d 84 (2d Cir. 1987). the 
Department possesses an inherent 
authority to refu.sft to provide a benefit 
or lift a restriction for an employer that 
has acted contrary to the welfare of U.S. 
workers. In assessing lha Department's 
authority to debar violators, the court 
found that "ftlhe Secretary may • * * 
make such rules and regulations 
allowing reasonable veriations, 
tolerances, and exemptions to and from 
any or all provisions * * ■* as fsihe may 
find necessary and proper in the public 
interest to prevent injustice of undue 
hardship or to avoid serious impairment 
of the conduct of Government 
business.” Id. at 89. 

In addition, although the 
Administrative Procedure Act provides 
that partis.? are. entitled to appear before 
the agency with legal counsel, see 5 
U.S:C, 3S5(b). ihi.s provision "leaves 
intact the agencies' control over both 
lawyers and non-lawyers who practice 
before them.” Attorney General’s 
Manual on the .■^PA (1947) at 65. The 
Department's debarment of attorneys 
and agents under the H-2D program is 
also consistent with the Department's 
longstanding practice of regulating 
attorneys and representatives who 
appear before the agency. See, c.g.. In re 
judiefaiinquiry n? Miroslaw Kumirek, 
2000-INA-115 (Sept. 18, 2002) 
(sanctioning a representative for 
providing forged documents to the 
Department of Labor). 

In order to encourage compliance, the 
regulatory scheme for the H-2B program 
relie.? on attestations, audits, 
investigations and the remedial measure 
of deliarment. U.sw of debarment as a 
mechanism to encourage compliance 
has been endorsed in the INA for a 
number of foreign labor certification and 
attestation programs. Ensuring the 
integrity of a .staiutnry program enacted 
to protect U.S. workers is an important 
pari of the Department's mission. 

As part of the Department's inherent 
debarment authority, the Department 
may determine the particular 
procedures that may apply to the 
process. Accordingly, it is within the 
Department's authority to require the 
OFLC Administrator to i.^.sue a Notice of 
Intent to Debar no later than 2 years 
after the occiirrence of the violation; 
offer the employer an opportunity to 
submit evidence iu rebuttal; and if the 
rebuttal evidence is not timely filed or 
if the Administrator determines that the 


employer, attorney, or agent more likely 
tlian not meets one or more of the bases 
for debarment, issue a Notice of 
De/xirmenf which may be subject to 
administrative appeal through the 
Department's Board of Alien. Labor 
Certification Appeals (BALCA). like the 
NPRM. the Final Rule provides that the 
A’ofice of Debarment shall be in writing, 
state the reason for the debarment 
finding and duration of debarment, and 
identify the appeal rights.; Additionally, 
the Kinnl Rule provides that the 
debarment will take efTecl on the start 
date identified In the Notice of 
Debarment unless the administral ive 
appeal Is properly filed within 30 days 
of the date ofthe Notice, thereby, 
staying the dobarraent pending the 
outcome of the appeal. 

2. Grounds for Debarment 
While a union and a slate agency 
expressed their support for the 
debamaant provisions, a law firm 
asserted that tbe debarment w'as an 
unduly strict sanction for minor 
violations of new procedures, the details 
of which are still not clear. We disagree 
with the conunenter's characterization 
of violations warranting debarment as 
"minor.” The Department will not debar 
lor "minor” violations. Rather most of 
the violation.? that will be the basis of 
potonliai debarment actions require a 
pattern or practice of acts that: (1) Arc 
significantly injurious tn the wages or 
benefits offered under the H-2D 
program or working conditions of a 
significant number of the employer's 
U.S. or II-2D workers; (2) reflect a 
significant failure to offer employment 
to each qualified domestic worker who 
applied for the job opportunity for 
which certification was being sought, 
except for lawful job-related reasons; (3) 
reflect a significant failure to comply 
with the employer’s obligations to 
recruit U.S. workers; (4) reflect a 
significant failure to comply with the 
RFI or audit process; (.3) reflect the 
employment of an n-2B worker outside 
the area of intended employment, or in 
an activity/activities not listed in the job 
order (other than an activity minor and 
incidental to the aclivity/activities listed 
in the job order), or afteV the period of 
employment specified in the job order 
and any approved extension; or (6) 
reflect a significant failure to comply 
with supervised recruitment. However, 
the Department recognizes that there are 
some acts which the Department would 
have no other available remedy to 
enforce would warrant debamient even 
without a pattern or practice. These acts 
are set forth separately under 
§ 655.3,l(d)(2) through (5). These acts 
are: Frautl; the failure to cooperate Vkdth 


a DOL investigation or with a DOL 
official performing an investigation, 
in.spection or law enforcement function: 
the failure to comply with one or more 
sanctions or remedies imposed by the 
ESA, or with one or more decisions of 
the Seoretaiyf or court; and a single 
heinous act showing such flagrant 
disregard for the law that future 
compliance with program requirements 
cannot reasonably be expected. 

As to the details of the violation not 
being clear, we believe that the 
regulations are quite clear in setting 
forth the various grounds under which 
an employer, attorney or agent may be 
debarred. The Department understands 
the seriousnes.s of debarment a.? a 
penalty and, in considering the 
comments received in response to the 
NPKM, believes that the resulting 
debarment provi-sion upholds the 
integrity of the H-28 labor certification 
program and puts employers on notice 
of what violations are sufficiently 
serious that could result in potential 
debarment. 

Additionally, the law firm requested a 
provision for training prior to being 
subject to sanctions such as debarment. 
While wc do not think that it is 
necessary to address such training 
directly in the regulation, OFLC will 
issue further guidance, as appropriate, 
to orient stakeholders and staff to these 
new provisions. 

3. Debarntent of Attorneys and Agents 

An interhatinnal recruiting company 
requested that the Department appfy a, . 
diffepftnt standard, for the debarment of 
atlovnays and agents from the 
debarment of employers. In particular, 
the commenter asserted that the , 
evidence to debar the agent or attorney 
would need to. be lega!.fy.significant 
sinco they do not share in thotask of 
employm'ent and stated that many 
agents accept information from the 
employer at face value and accept 
information as true. While attorneys and 
agents are not strictly liable for all 
action.? ofthe employers they represent 
they do have responsibilities attendant 
to their participation in the program. 
Employers, agents, and attorneys each 
must remain aware of their particular 
responsibilities under the labor 
certification process and of the 
consequences of submitting folse or 
misleading information to a Federal 
agency. Accortlingly, the regulation 
provides that the Administrafnr may 
debar agents and attornays not only for 
participating in, but al.so having 
knowledge of, or having reason to know 
of. the employer’s substantial violation. 

An advocacy organization objected to 
the omi.ssinn of appeal rights for 
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allorneys and agents with respect iu a 
Notice of Debarment. The r.nmme.nler 
stres-sed that since attorneys and agents 
may themselves be subject to a Notice of 
Debaiment, they ought to haverecourss 
to correct a conceivably incurred or 
unfair decision. The commsnter also 
noted that there may be certain 
instances where the interests of an 
employer and attorney or agent may 
diverge with re-spect to pursuing an 
appeal and the latter would be harmed 
due to tho lack of appeal rights. The 
coramenter also noted that the 
Departmenl'-S permanent labor 
certification regulations provide not 
only the employer but any debarred 
person or entity the right to appeal the 
debarmenl decision. We agree with 
commenter's concern and have included 
rcfe-renccs to attorneys’ and agents’ 
rehutla! and appeal rights, in luidilional 
to that of employers. 

4. Use of Ljibor Contractors 

An advocacy organization expre.s.sed a 
concern that employees would 
manipulate their legal identities 
resulting in abuses that would not bo 
cured hy debarment. In particular, the 
cornmentor set forth a scenario in which 
a company would retain a labor 
contractor or temporary agency to serve 
as the “employer" for « group of foreign 
workers at the company’s work site. The 
commenter was concerned that the 
company would taka advantage of a 
labor contractor's falsfi claim that no 
domestic workers could be found, yet 
only (he labor contractor would be 
debarred as the “employer,’' thus 
allowing the company to hire another 
labor contractor to repeat the seme 
abuses. 

Tho commontcr scorns to presume all 
labor contractors would commit 
violations of the program, which is a 
generalization that unfairly portrays law 
abiding labor contractors in a negative 
light. NonetbelHas. this is a situation 
that would be nf concern to the 
Department and. if appropriate, Ave 
w'ouid pursue adminislrativo inoans to 
a.sc:erttiin the veracity of applicalion.s 
and information submitted to the 
Department. 

5, Review of Dcbnrmcnt Doterminntions 

The Department did not receive 

comments about tbe procedures for the 
review of tbe Adniini.stratnr. OFl.C’s 
debarment determinations. However, to 
ensure consistency across programs, the 
Department has included in the Final 
Rule procedure.?, identical to those set 
forth in the Department’s H-2A Final 
Rule, for hearings before an 
administrative law judge and review of 
the administrative law judge’s decision 


by the Administrative Review Board. 
Under the Final Rule, a debarred party 
may request a hearing which would be 
governed by the procedures in 29 CFR 
part 18, and administrative law judge 
decisions would not be required to be 
issued within a set period of time. We 
believe that this process provides a 
period of time that is both sufficient for 
thorough consideration of the ground.? 
for debarment and expedient enough so 
as to allow the Department to debar bad 
actors before thQ' can cause any 
additional harm while alsointnimixing 
tho period of uncethiinly for employers 
in the case of a successhil appeal. 

Q. Section 655.32 — Labor Certification 
Determinations 

The proposed language delineated the 
criteria by which the Administrator of 
OFLC will certify or deny applications. 
The commenters, though citing this 
particular section of the NPRM, actually 
commented on the attestation-based 
proce.ss in general. Their comments 
were incorporated into that discussion 
above. 

R. Section 655.33-— Appeals to Uw 
BAJXiA 

The Department’s and DIIS's KPRMs 
proposed a new model for the 
adjudication of M-2D applications. 
Under current procedures, the 
Department does not provide for any 
administrative review' of decisions 
either denying H-2B labor certification 
applications or rendering a non- 
determination. Currently, the 
Department’s decisions are advisory to 
DHS and employers whose applications 
are denied or issued a non- 
determination by the Department m.iy 
submit countervailing evidence to DHS 
and have access to administrative 
review under DHS procedures. Under 
the DH.S NPRM. the counter%'ailing 
evidence process is eliminated and 
employers seeking to file H-28 visa 
petitions will be required to present an 
approved labor certification from DOL. 
Since DOL decisions denying H-2B 
labor certification will no longer be 
subject to additional review outside of 
the Department, we concluded that it 
would be appropriate to provide an 
employer whose labor certification 
application is denied an opportunity to 
.seek review in the Department. Tho 
Department’s NPRM included such a 
procedure providing for administrative 
review before tho BAlLCA. 

The Department received a number of 
comments on this portion of the NPRM, 
the majority of which expressed 
dissalisfacti Oil with the proposal. We 
have carefully reviewed these comments 
and made several changes in response. 


Several commenters expressed 
satisfaction with the current appeal 
process and requested that it not be 
changed. To the extent these comments 
related to cuncerns about the length of 
that process, that question is discussed 
below. To the extent the commenters 
expressed a preference for the retention 
of the current practice in which 
cotmtervailing evidence can be 
submitted to DHS when an H-2B labor 
certification application is denied, 
similar comments were submitted to 
DHS in response to its NPRM and DHS 
made no change in its Final Rule. We 
defer to and adopt DHS’.s re.sponse on 
this issue. Likewise, the concern 
expressed hy one commenter that the 
time spent utilizing the Department’s 
appeals procedures will delay 
employers getting into the queue at DHS 
for the limited number of available H- 
2B visas, is a matter that is addressed by 
DHS in their Final Rule, 

With regard to matters directly related 
to the Dejiartment’s proposal, a number 
of commenters objected to the provision 
that preclvKled the .submission of new 
evidence to the BALCA. We believe 
these commenters do no! recognize the 
totality of the proposal. The NPRM 
provides that before a CO can deny an 
H-2B application, the CO must issue an 
RFi that apprises the employer of the 
grounds for the proposeo denial and 
provides an opportunity to submit 
additional information. The Department 
does not see any reason to provide, 
another opportimily to submit necessarv 
information, In addition, providing suck 
an opportunity would inevitably delay 
issuance of final decisions from the 
BALCA. Concerns abovit delays at the 
BALCA were expressed by a number of 
commenters eyen in the absence of any 
authorization for the 5Ubmis.sion of new 
evidence. 

Several commenters expressed 
concern that the appeal process before 
the BALCA would take too long. One 
noted specifically that no time limit was 
contained for the B.ALCA to Issue its 
docketing statement and a, briefing 
schedule. It was also pointed out that 
tho NPRM provided merely that the 
BALCA '‘should” notify the employer of 
its decision within 20 days of the filing 
nf the CO’-s brief. In response to 
comments reflecting concerns about the 
timeliness of tho appeal proce.s.s, the 
Final Rule reflects significantly shorter 
time frames, with the BALCA decision 
due no later than 15 business days after 
the request for review is filed. 

Ode commenter suggested the 
possibility of allowing worker 
represenlatives lu participate in tiie 
administrative appeal process. We have 
rejected that suggestion, Generally, tbe 
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Department's labor certification 
procedures do not involve participation 
by third parties and we do not believe 
that their involvement would enhance 
the process given the nature of the labor 
r.ertificalion determination. 

S. Section 655 . 34 (c) — Amendments 
The Department received several 

comments on the provision requiring 
the amendment of labor certifications if 
the start date-s change and/nr the 
number of workers change. All 
commenters opposed this change. One 
cominenter admitted that employers set 
their start date based on the availability 
of visa numbers. Other commenters 
claimed that this provision makes it 
impracticable to adjust to market 
fluctuation.^ during the season. The 
Department appreciates the candid 
comments about the difficullifts this 
new requirement will create. However, 
the Department’s experience i.s that 
many times dates of need or number of 
workers needed are changed to such a 
degree that the recruitment previously 
done is stale by the time llSCiS receives 
the application. Changes to start dates, 
especially as the practice has become 
more common, also raise a concern that 
U.S. workers who might indeed be 
available for work on the new start date 
were not given the chanco to apply 
originally. Thorofore, this requirement 
representit a reasorutble and logical 
solution. The only changes made to the 
section were for clari.fication purpose.?. 

T. Section 655.35 — Required Departure 
In consultation with DHS, the 

Department proposed to include, as part 
of tne employer’s obligations, tlte 
requirement that employers provide 
notice to the H-2B workers of their 
required depart lire at the end of their 
avilhorized stay or separation from 
employment, whichever occurs first. 
This section w'a.s designed in 
anticipation of DHS e.stablishing a 
registration of departure program. The 
provision requires employers to inform 
their H-2B workers of their obligation to 
register their departure at the port of 
exit. The Department received one 
comment .suggesting that we eliminate 
this provision because it is unworkable 
due to the requirement for specific entry 
and exit points, which is inevitably a 
guarantee for violations occurring. This 
commenter also .suggested we work with 
DH.S instead. The Department 
respectfully declines to eliminate this 
language. The entry-exit ports and 
requirements continue to be matters of 
immigration under DIIS’s jurisdiction; 
this language simply makes it an 
employer's obligation to inform foreign 
workers of the workers' responsibility. 


Tlie Department did CQn.sult with DHS 
on this language to establish this 
employer obligation and lay the 
appropriate groundwork as DHS 
continues to build their next-generation 
entry-exit system. 

U. Delegation of Enforcement Authority 

As previously discussed, the INA 

providcvS the Departnrent no direct 
authority to enforce any conditions 
concerning the employment of H— 2B 
workers, including the prevailing wage 
attestation. DHS possesses that authority 
pursuant to sees. 103 and 214ffl) and (c) 
of the IN A. a U.S.a 1103 and 8 U.S.C. 
llB4{c)(14)(A), DHS may also delegate 
its authority to the Department under 
secs. 103(a)(6) and 214(c)(14KB) of tho 
IKA. a U.S.C. 1103(a)(6) and 8 U.S.C. 
lia4(c)(14)(B). DHS has chosen to 
delegate its enforcement authority to 
DOL, which proiddes the basis for tho 
new enforcement provisions of this 
subpart. The delegation will not take 
effect until this rule boconies effective. 

V. Section 655.50(e)— Availability of 
Records in the h'nforcemcnt Process 

I.anguago has been added to 
§ 655.50(c) to describe the employer’s 
responsibility to make records available 
when those records are maintained in a 
central office. 

W. SecUun 655.60 — Compliance With 
Application Allestations 

The NFRM proposed a WHD 
enforcement program addressing H-2B 
employers' compliance with attestations 
made as a condition of securing 
ftuthorixation to employ H-2B workers?. 
The proposed enforcement program also 
covered statements made to DHS as part 
of the petition for an H-2B worker on 
the DHS Form 1-129. Petition for a 
Nonimmigrant Worker. Compliance 
with attestations and the DHS petition 
are designed to protect U..S. workers and 
would be reviewed in VXTID 
enforcement actions. This Final Rule 
adopts this proposal. 

A trade union and U.S. Senator 
commented that the propo.sal did not 
include a mechanism for accepting 
complaints of potential violations. The 
Department intends to accept 
complaints, as it does under other 
statutes it administers such as the Fair 
l>abor .Standards Act (FLSA), 29 U.S.C. 
201 et seq., which does not have a 
specific regulatory mechanism for the 
acceptance of complaints. Thus, the 
Department has not added a specific 
regulatory procedure here. 

Another trade union commented that 
the Department should adopt the 
definition of “employ” found in the 
FLSA, which defines the term to 


include “'suffer or permit to work,” In 
fact, the proposed regulations included 
such a definition. However, the terms 
“employer" and "employee" were 
defined in term.? of the common law test 
of employment which does not include 
".suffer or permit to w'ork,” Since the 
two concepts are different and the use 
of the “suffer or permit" test is 
precluded by the U.S. Supreme Court 
opinion in Nationwide Mutual Ins. v, 
Darden. 303 U.S. 316. 322-323 (1992), 
the reference to “suffer or permit to 
work" has been removed. 

X. Section 655.65— Remedies for 
Violations of H~2B Attestations 

1. Section 655.65(a) and (b) — 
Assessment of Civil Money Penalties 

Under the proposed rule, the WHD 
would assess civil monetary penalties in 
an amount not to exceed .‘pio.OOO per 
violation for a substantial failure to meet 
conditions of the H-2B labor condition 
application or of the DHS Form 1-129. 
Petition for a Nonimmigrant Worker for 
an H-2R worker; or for a willful 
misreprejientatjon of a material fact on 
the DOL application nr DHS petition; or 
a failure to cooperate with a Department 
of Labor audit or investigation,. No 
comment addressed this provision and 
it is adopted in the Final Rule, with one 
changD— in accordance with the 
statutory provisions, the Final Rule 
clearly reflects that the WHD 
Administrator may access civil money 
penalties when appropriate. 

Z. Section 655.65(1} — Reinstatement of 
Illegally Displaced U.S, Workers 

Under the NPRM tho WHD would 
seek reinstatement of similarly 
employed U.S. workers who woro 
illegaify laid off by the employer in the 
area of intended employmont Such 
unlawful terminations are prohibited if 
they occur less than 120 davs before the 
date of requested need for the H-2B 
workers or during tho entire period of 
employment of the H-2S workers. No 
comments addressed this proposal and 
it is adopted in the Final 'RuIr. 

3. Section 653,65(i) — Other Appropriate 
RemediB.s 

UTID may seek remedies under other 
laws that may he applicable to the work 
situation including, but not limited to, 
remedies available under the Fl.SA (29 
U.S.C. 201 et seq.], the Migrant and 
Seasonal Agricultural Worker Protection 
Act (29 U.S.C. 1801 ef and the 
McKamara-O'Hara Semce Contract Act 
(41 U.S.C. 3.51 el .seq.). WHD also may 
seek other administrative retnedies for 
violations as it determines to he 
appropriate. 
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The Department sought public 
comments on whether back ivagcs can 
be assessed under the H-2B program 
when an emplayer fails to pay the 
prevailing wage rate. The most 
extensive comments received were from 
a U.S, Senator asserting that the lack of 
back pay as a remedy is a '‘weakness of 
the Department’s enforcement proposal" 
and that back pay is "an es.sential make- 
whole remedy for both H-2B program 
participants and American workers 
* * * land! would provide a key 
incentive for otherwise \mlnerahle 
workers to come forward and protect 
their rights.” The Senator also staled 
that “ftlbere is ample authority 
establishing that similarly broad grants 
of remedial authority are sufficient to 
authorize an award of back [pay], oven 
when thi-s remedy is not specifically 
enumerated." 

The Department has carefully 
considered whether Congress has 
provided authority to assess back wages 
under the H-2B provisions. The 
Department concludes that the II-ZB 
statutory provisions provide the 
Secretary with the authority to seek 
back wages for failure to pay the 
required wage even though the statute 
does not specifically list this remedy. 
The INA broadly antborize.s DH.S to, "in 
addition to any other remedy authorized 
by law, impose such administrative 
remedies (inchtding civil monetary 
penalties * * *) a.-; the vSecretary of 
Homeland Security determines to be 
appropriatef.V' 8 tJ.S.C. 1184(c)(:14](i). 

As noted above, that authority has been 
delegated to the Department of Labor. 
Awarding back pay is unquestionably, 
the most appropriate remedy for failure 
to pay the required wago, It is also 
consistent with the .statutory grant of 
authority and will further the purposes 
of the H-2B program because it will 
reduce employers’ incentives to hypa.*?.'? 
U.S. workers in order to hire and exploit 
H~2B foreign workers, and guard against 
depressing U.S, workers’ wage rates. 

A number of courts have concluded 
that, under similarly broad grants of 
remedial authority, the Secretary may 
establish hack pay as an appropriate 
sanction even in the absence of explicit 
statutory authority. See. e.g.. 
Co/nmoniv'ec/f/i of Kcntacfy Dept, of 
Human Resaurvesv. Donovan, 704 F.2d 
2aB, 294-96 (6th Cir. 1983) (ruling that 
the Secretary of Labor had authority to 
award hack pay under Comprehensive 
Employment and Training Act (CETA) 
bolfi prior to the 1978 statutory and 
regulatory amendments and pursuant to 
the 1970 amendments); City of 
Philadelphia v. U.S. Dept of Labor, 723 
I'.2d 330, 332 {3d Cir. 1983): United 
Stoles: V. Duqusstte Light Co., 423 F. 


Supp, 507, 509 (\V.D. Pa. 1976) (in 
government contracting, case, bock pay 
appropriate under E,0. 11246). 

The preamble to the NPRM. 73 FR 
29946, noted that theH-lB provisions 
of the INA, unlike the H-2B provisions, 
contain a separate provision requiring 
that the Secretary assess back wages in 
nasE-s where an employer has failed to 
pay the LCA-specificd wages. 8 U.S.C, 
1182(n){2]{D) (“If the Secretary finds, 
after notice and opportunity for a 
hearing, that an employer has not paid 
wages at the wage level specified under 
the (LCAj * • * the Secretary shall 
order the employer to provide for 
payment of such amounts ofhack pay as 
may be required to comply with the (H- 
IB} requirements * * * whether or not 
[other penalties have) been imposed.”). 
The II-lB back pay provision is. 
however, different from either programs' 
general, broad grant of remedial 
authority by being mandatory and by 
imposing no standard for the severity of 
wage violations (e.g.. willfulness or 
“substantial violation”) for the 
collection of back Wages. Therefore, the 
failure to include the mandate in H-2B 
simply mean.s that the Secretary is not 
required to seek back pay in cases where 
the employer has failed to pay the LCA- 
spccihed wages; it does not bear on the 
Secretary’s discretion to seek back pay 
in such cases. The Department 
concludes that the statutorj^ language of 
the H-2D program provides the 
Secretary with the discretionary* 
outhority* to seek back pay. provided 
there i.s a finding of a "substantial 
violation” or willfulness, in ca.ses where 
the employer has failed to pay the LCA- 
spocificd wages. See 8 U.S.C. 
1184(c)(14)(A)n). The Department has 
modified the Final Rule accordingly. 

Y. Comments Beyond the Scope 

In addition to tho.se discussed above, 
the Department received numerous 
comments that were Ijeyond the scops 
of or not directly relevant to the 
proposed regulation. We did not 
respond to these comments, but find it 
appropriate to note them. They 
included: Calls for the Department to 
work with Congress to extend the Save 
Our Small and Seasonal Business Act 
returning workers provision; calls for 
the Congress to raise the H-2B 66,000 
annual visa cap, or to allocate visa 
numbers more equitably across States; 
calls for the government to “recapture” 
H-2B vi.sa numbers that expire the same 
year they are issued so they can be used 
for different workers; calls for the 
Ck)ngre.ss (o increase funding for all 
Federal agencies administering the H- 
2B visa program, and the SWAs, cither 
through appropriations, or applications 


or fraud preventions fees; requests that 
DHS establish a special fraud 
investigative unit for certain visa related, 
crimes and offenses; concerns about the 
requirement that workers use DHS’s 
designated entry-exit system, and about 
the burdens and policies behind such a 
sy'stem; a request that foreign workers be 
given a two-month grace period between 
employees when the worker needs an 
extension but the w'orkers’ visas 
terminate before the beginning of their 
next employment; a request that 
employers have the authority to activate 
or deactivate the ri-2B visa like a credit 
card to allow immediate action and loss 
of status if the worker fails to comply 
with the terms of the H-2B contract: 
calls for the govcnrmenl to require that 
H-2B workers (over whom the 
Department has no Jnrisdiction .save for 
the areas covered in this Final Rule) 
purcha.se travel insurance or prohibit H- 
2B workers from identifying themselves 
as “self-employed” on their federal tax 
forms, or to eliminate the requirement 
that H-2B ivorkcrs pay Social Security 
or Medicare; opinions that the United 
States has sufficient foreign workers to 
meet the needs of U.S. employers, 
especially at a time when the economy 
is slowing dowm and many U.S. workers 
are unemployed; colls forll.S. 
employers to pro\dde higher wages and 
better working conditions; and a call for 
H-2B workers to be permitted 
representation by Federally-funded legal 
sendees corporations, and that ra.>Jources 
for .such counsel bo increased. 

III. Administrative Information 

A. Executive Order 12866~~Regii!atory 
Planning and Review ... . . 

Under Executive Order (B.O.) i2H66, 
the Department must determine whether 
a regulatory action is "significant” and 
therefore, subject to the requirements of 
the E.O, and .subject to review by the 
Office of Management and Budget 
(0MB). Section 3(f) of the E.O. defines 
fl “significant regulatory action” as an 
action that is likely to result in a rule 
that: (1) Has an annual effect on the 
economy of $100 million or mure or 
adversely and materially affects a sector 
of the economy, productivity, 
competition, jobs, the environment, 
public health or safety, nr State, local or 
tribal governments or communities (also 
referreti to as “economically 
significant”): (2) create.s .sericjus 
inconsistency or otherwise interferes 
wdth an action taken or planned by 
another agency; (3) materially alters the 
budgetary impacts of entitlement grant.s, 
user lees, or loan programs or the rights 
and obligations of recipients thereof; or 
(4) rai-Sfi.s novel legal or policy issues 
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arising orit of legal mandates, the 
President’s priorities, or the principles 
set forth in the R.O. 

The Department determined that this 
regulation is a ‘‘significant regulatory 
action" under see. 3(f](4). This Final 
Rule implements a significant policy 
related to the President’s policies on 
immigration. However, the Department 
determined that this rule is not an 
“economicalh' significant" rule under 
E.Q. 12B66 because it will not have an. 
iinnjia! effect on the economy of $100 
million or more. 

Analysis Considerations 
The direct incremental costs 
employers will incur because of this 
Final Rule, above and beyond the 
current costs required by the program as 
it is currently implemented, are not 
economicolly .significant. The total 
annual cost associated with thi.s Final 
Rule is appnixirnatcly $1,872,769 per 
year or $1GG per employer. The only 
additional costs on employers resulting 
from this Final Rule are tho.se involved 
in (1) the placement of a Sunday 
advertisement, which replaces one of 
the former daily advertisement and the 
additional paperwork costs; {2) the new 
paperwork and retention requirements; 
and (aj contacting laid-off workers to 
notify them of a job opportunity.” 

Cost of the Sunday Adveriisefnent 
The Goal range for advertising and 
recruitment is taken from a recent 
(October 2008) sample of newspapers in 
various urban and rural U.S. cities^ and 
reflects approximate costs for placing 
one 10-line advertisement: in those 
newspapers. The cost of advertising in 
a Sunday paper imstesd of during tlie 
week is approximately S234, which 
represents an increase of approximately 
$31,16 ovor the weokday 
advertisement,’' The additional total 
cost for tho 11,267 employers utilizing 
the H-2B program ofone Sunday ad 
would average approximately $351,080 
assuming that such ads would not have 
been placed by the business as part of 
h.s normal practice.? to recruit U.S. 
workers.^ 


"Thfl Dflpaun»!nt notfti? :iiut ihi.? co« is not isifw 
to the H-2B ptcRrasn became i* has been rmiuii-eii 
ii\ program giiuiauta!. Howiivur. boKiiist' it is iiew 
to the ie;;ul3tion. we have indiideti it in Ihl.s 
analysis. 

’The Dapartmen? based this nvi'ritge <m 10 
locations avith the highe.st number nr5f-2n 
appllcatiniis. iiichjtiing the following; Houston, 
Tettas: Orlando, Flnride; Vsiit, Colorado: Orange 
CcHuily. California; Capa Cod, Massachusetts: 
Detroit, Mirbtgasi; Baton Rougw, Houma. 

Louisiana: Columbus. Ohio; and Washington, DC. 

"Tht! Douarlmon! nnirr. that this cos! is basod on 
the highest ocsts in Mc:h locatifin. Fobs are likely 
lo !)n lower given ‘.has ntany newapapHrs offer iov.'Oi 
rates for ajiisiH.aitive ads, for plating two ark in tho 


Cost of Papenvork and Record Retenllan 
Requirements 

The paperwork and record retehtion 
costs are minimal, as records will 
require a burdrai of approximately T,35 
hours per year per application. Based on 
the median hourly wage rate for a 
Human Resources Manager {$40.47}. as 
published by the Depai^cnt's 
Occupational Information Network, 
O'Net OnLinu, and increased by a feetbr 
of 1.42 to account for employee benefits 
and other compensation, a total 
cumulative burden of 15.210 hours will 
result in » total cost of $874,118. or 
S77.58 per employer. 

Cost To Notify Lald-Off Workers of Job 
Opportunity 

A final cost to employers for 
implementing the requirements of this 
Final Rule is the cost associated with 
notifying laid-off workers of a job 
opportunity. The Department estimates 
that the total cost to meet this 
requirement is $647,571 or $57,48 per 
emploj'er. To make this cost 
determination, tho Department 
e,stimated it would take an employer’s 
Human Resources Manager 
approximately 3 minutes to notify each 
laid-off worker. The Departmeut does 
not have data to determine how many 
laid-off workers an employer would be 
required to notify. Therefore, the 
Department projected this number based 
on the total number of employees 
requested on the applications. Based on 
PY 2006 data, employers requested visas 
for 247.287 foreign workers, for an 
average of 22 employees per employer. 
We then multiplied this number by 3 
minutes (the time estimate lo notify 
eacVj l.iid'Off worker) to determine that 
it will take each employer 
approximately one hour to meet this 
requirement. Thus, the co-st per 
employer is the hourly salary for the 
Human Resource Manager to make the 
calls or S57.47. 

Benefits 

We also project that employers will 
experience significant time-savings as a 
result of the reengineered process. Tlie 
Department estimates the average time- 
saving.? to employers will be at least 28 
days from the enrrent process, based on 
tho current average H-2B application 
processing time of 73 da5’s in the fiscal 
year(FY) 2007 (October 1. 2006- 
September 30. 2007); Although the 
Department cannot estimate the cost 
.saving.s a.s a result of this time saved, it 
believes that employers will experience 
a variety of economic benefits. 


»S!nL’ vvoek. or for purchasing r .Sunday and 
vvt«,’kday ad. 


including benefits from predictability of 
workforce size and availability 
regardless of geographic area, as a result 
of reengineering the application process. 

The Department received seven 
comments related to the cost of this 
rulemaking. One comment ivas directed 
at the cost to small businesses and ha.s 
been addressed in Section B of this 
section of Ihe preamble below. The 
remaining six comments were related to 
the co.sts to the SWAs. which is not a 
cost calculated in the total cost of this 
Final Rule because they are considered 
transfer costs under 0MB Circular A— 4. 
Therefore, the Department has, 
addressed those comments in Section C 
of this section of the preamble. The 
Department notes, how'ever, tliat ba.se(l 
on the comments, it reduced the number 
of required advertisements ftcim three in 
the preamble lo two in this Final Rule, 
which is reflected in the cost analysis 
above. 

D. ReguIatoTv Flexibility Anahsis/ 
SBBEFA 

The Regulatory Flexibility Act (RFAJ 
at 5 U.S.C. 603 requires agencies to 
prepare a regulatory flexibility analysis 
to determino whether a regulation will 
have a significant economic impact on 
a substantia! number of small entities. 
Section 605 of the RFA allotvs an 
agency to certify a rule iti lieu of 
preparing an analysis if the regulation is 
not expected to have a significant 
economic impact on a sub.stantial 
number of small entities. A significant 
economic irnpacl is defined as 
eliminatiiig more than, 10 percent of the 
businesses’ profits; exceeding 1 percent 
of the gross rovenud of the entities in a 
partlcwlsr sector: or exceeding 5 percent 
of the labor costs of the entities in tlie 
sector. Further under the Small 
Bu-siness Regulatory Enforcement 
Fairness .^ct of 1996, 5 U.S.C. 801 
(SBREFA), an agency is required to 
produce compliance guidance for small 
fiiuitift-s if the rule has a significant 
economic impact. Althou^ the RFA 
and the SBREFA analyses were 
included as separate preamble sections 
in the propo.?ed rule, the Department 
has included them in one preamble 
section in this Final Rule to avoid 
unnBCQs.?ary duplication. The 
Department has certified that this Final 
Rule does not have a significant 
economic impact on a substantial 
number of small entities. 

1. Definition of a Small Entity 
small entity is one that is 
"independently owned and operated 
and which is not dominant in its Held 
of operation.” Tho definition of small 
business varies from industry to 
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industry to the extent necessarv to 
properly reflect industry size 
differences. An agency must either use 
the SBA definition for a small entity, or. 
establish an altcrnativo definition. 

Given that this rulemating crosses 
industry sectors, tho Department has 
adopted the SBA size standards defined 
in 13 CFR 121.201. The SBA utilue.s 
annual revenue in some industries, 
while utilizing numhar of employees in 
others to determine whether or not a 
business is con.s!derad a small business. 
Historically however, the Department 
has not collected information about an 
employer's industry ciassiftcalion, 
annual revenues, or number of 
employees currently nn payroll in tho 
H-2B program. Therefore, the 
Department cannot accuTately and 
comprehensively categorize each 
applicant-employer for the purpose of 
conducting the KFA analysis by 
industry and size standard. In lieu of the 
industry and size standard analysis, the 
Department based the estimated costs of 
the reformed H-2B process assuming all 
employers-applicants wero sranll 
entities. 

2. Factual Basis forCcrtiftcation 

Tho factual basis for .stich a 
osrtificalion is that this Final Rule does 
not affect a substantial number of small 
entities and there will noth© a 
significant economic impact on them. 
The Department recflives more than 
10.000 applicalions & year under this 
program, In FY 2000 (October 1 , 2005- 
September 30. 200e). ETA rccaived from 
SVVAs 11,267 applications from 
employers .seeking temporary labor 
certification under the H-2B program. 

As inanljonod earlier, the Department 
does not collect information regarding 
the numbers of small entitles 
participating in the H~2R program, The 
Department believes thatthls rule may 
potentially affect as many as 11.267 
employers participating in thi.s program, 
assuming that each employer only has 
one application, 

Altnough there may be a substantial 
number of small entitles impacted by 
this Final Rule, the Department has 
defRrrninftd that this rule will not have 
a significant economic impact on those 
small businesses that utilize the 
program. The RFA and the SBREFA, 
which amended the RFA, require that 
an agency promulgating regulations 
segment and analyze industrial sectors 
into several appropriate size categories 
for the industry being regulated. Even 
though the foreign labor certification 
programs arc open to all industries, the 
Uepartmenl does not have .sufficient 
data to analyze the universe of H-2B 
applicants by indu.stry sector. However, 


the Dfipartment was able to analyze the 
PY' 200& data to determine that 
landscape occupations^ accounted for 
approximately 31 percent of all the 
applications filed. According to SBA 
guidelines for the landscape industry, 
all employers with annua! receipts at or 
below $6.5 Tnillion are considered small 
busine.sses. The cost of this rule For 
those employers at this threshold would 
be approximatdy .003 percent of their 
amuial revenues; even for employers 
with annual receipts of only S500.000, 
the cost would represent only .036 
percent of revenues.^o The Department 
also recognizes that there are potentially 
very small business that might be 
affected. Therefore, for purposes of 
comparing costs, this rule w'ould cost 
small entities that had gross annua! 
receipts of 5120,000 and profits of 
$12,000 approximately .15 percent of 
their revenue.-?, which would not be 
significant. 

The Department believes that tlie 
co.sLs incvirred by employers under this 
Final Rule will not be substantially 
different from those incurred under the 
current application filing process. 
Employers seeking to hire foreign 
Avorkers on a temporary basis under the 
H-2B program roust continue to 
establish to the Secretary's satisfaction 
that their recruitment attempts have not 
yielded enough qualified and available 
U.S. workers. Similar to the current 
process, employers under this H-2B 
process will file a standardized 
application but will retain recruitment 
documentation, a recniitmenl reporl, 
and any supporting evidence or 
documentation justifying the temporary 
need for the services or labor to be 
performed. To estimate the cost of this 
reformed H-2B process on employers, 
the Department calculated each 
employer will pay an additional S31.16 
to meet the advertising requirements for 
a job opportuniri', and will spend an 
additional 1.35 hours staff time 


'* Thii Dt’paT'.monI notes :ha'. this was tba onlv 
OEXupation that coulci b« para!lxI«Hl with thn 
initu.^tsy c1assiBr*riftH« liy ttm SD.-\ untt 

fi«sc(ibp(i in 13 CKR 121.201. The landscape 
indu&c.')' includes ground.^ keeping, law-n 
landscaping, tree planting. Ifon trimintng. and :me 
siirgesns. However, the Oepattment does not 
require employers ^ list a North Ainericiin Industry 
Oassiricatioii System (NAICS) «}du for each 
wapioyniiini position under the H~ZB program, and 
thomfore. tho data calculated for this example is not 
as accurate as it tvouitl be with MAIC.S coditig- Fur 
instance, sumo landscaping duties require 
hricWayiitg. which wo uglo has Iktji usod as a 
separate employment caiegoiy on .sonie oi the 
applications. WitliOitJ Shu codins U is not posslbio 
to categorize occupotions sccnratply. TiiWrfoni. the 
Department notes that we used this industry merely 
to provide an example of how thk riiln cuuld affect 
a category of employers. 

’"The cost of the rule (S166) divided by djo 
pToiected eimuel receipts of the businnss. 


preparing the slandardizod application, 
narrative statement of temporary need, 
final recnatment report, and retaining 
all other required documentation (e.g.. 
newspaper ads, business necessity) for 
audit purposes or S81.57 pCT employer. 
The Department also estimated that it 
will take an employer approximately 
one hour to notify laid-off workers of a 
job opportunity, or S6G.46. 

Using the RFA standard to determine 
' whether a rule will have a substantial 
impact on a significant number of small 
businesses, the Department determined 
that this Final Rule will not eliminate 
more than 10 percent of the businesses’ 
profit-s; exceed 1 percent of the gross 
revenue of the entities in a particular 
sector; or exceed 5 percent of the labor 
costs of the entitles in the sector. The 
total cost per employer us approximately 
S179, w'hich represents .15 percent of 
the gross receipts and profits of a small 
entity with .$120,000 In revenues and 
512,000 profits. Therefore, this rule will 
not have a significant impact on a 
substantial number of small businesses. 

The Department received one 
' comment on this section, which 
generally stated that the rule would 
increase the cost to employers, 
especially given the change.s to 
advertising. Although this statemenl is 
partly true given that the cost of the i-ule 
increased by approximately S179, in 
light of the other non-quantlfiable 
benefits, the Final Rule will likely 
represent a cost-savings to the employer, 
Therefore, for the reasons Stated, me 
Department believes that total costs for 
any small entities affected by this 
program, will be reduced or stay the . 
same as the, costs for participating in the 
current program. Even assuming that all 
entities who fils H-2B labor 
certification applications qualify as 
small !m.>?inesse.s, there will bo no net 
negative economic effect. 

C. Unfunded Mandates Reform Acf of 
1995 

Section 202 of the Unfunded 
Mandates Reform Act (UMRA) of 1995 
(2 U.S.C, 1501 ot seq.) directs agencies 
to assess the effect.s nfa Federal 
regulatorjr action on State, local, and 
tribal governments, and the private 
sBCtortn determine whether the 
regulatory action impose.^ a Federal 
mandate. A Federal mandate is defined 
in the Act at 2 U.S.C. 658(5H7) to 
include any provision in a regulation 
that imposes an enforceable duty upon 
Stats, local, or tribal governments, or 
imposes a duty upon the private sector 
which 1.9 not voluntary. A decision by a 
private entity to obtain an H~2B worker 
is purely voluntary and is, therefore, 
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excluded from any reporting 
requirement under the Act. 

The Department received six 
comments on this section from SWAs 
related to the increase in cost and 
workload and/nr Ihn Inck of funding to 
support the new H-2B processing 
requirements. One commenter generally 
noted that its iurisdiction was neither 
financially nor functionally prepared In 
take on thLs added workload. Three 
States specifically stated that the funds 
provided under the Wagner-Peyser Act 
were insufficient to carry out their H- 
2B responsibilities prior to the changes 
in this nils, and the new eligibility 
verificaHon requirements increased 
their funding challenges. Three States 
.specifically related the lack of resources 
to the additional co.st of storing and 
processing the I--9 documents related to 
the eii^bility verification requirements. 

The Department disagrees that this 
Final Rule imposes an unfunded 
mandate. As noted in the proposed rule, 
the Department is not insensitive to the 
resource and time constraints facing 
SWAs in their adtnini.stratjim of H-2B 
activities and the difficulties inhertmt in 
making informed referrals on a 
population of workers that may be 
itinerant and difficult to contact. 73 FR 
29930, May 2fi, 2008. However, wo do 
not helieve that this requirement will 
result in a significant workload increase 
or administrative burden. The 
Department points out that although 
there may bo some new requirement,'; for 
SWAS', there are also many roquircraents 
for SWAs that have been eliminated in 
this Final Rule given the reengincorod 
approach. Tho Department believes 
reduced burdan from the old 
requirements more than offsets any 
additional burden finalized here, the 
SWAs will experience a direct impact 
on their foreign labor certification 
activities in the elimination of certain 
H~2B activities under thi.'S Final Rule. 
These eliminated activities are currenlly 
funded by the Department imder grants 
provided under tlie Wagner-Peyser Act, 
29 Lf.S.C. 49 ef scq. In addition, other 
tools will be available to the SVVAs to 
make this requirement relatis'ely easy to 
implement, such a.s the R-Verify system. 
.As a result, tho net effect of this Final 
Rule will likely he !o ensure the 
amounts of such grants available to each 
State correspond or even increase 
relative to il.s workload under the 11-28 
program in the receipt, processing and 
monitoring of each application, 

Ono State commented that the new 
Dligibility verification requirements 
could lead to discriminatory practices 
.subject to legal challenge, which in this 
commenter’s opinion, the legal costs 
associated with any defense also 


represented an unfunded mandate, Tho 
Department believes it is premature to 
presume that the States will have to bear 
a significant cost to defend gainst any 
potential litigation associated wdth the 
implementation of this Final Rule, and 
which is typically considered part of a 
grantee’s programmatic responsibility, 
should it occur, 

I’herefore, for the reasons stated 
above, the Department finds that this 
Final Rule does not impose an 
unfunded mandate. 

D. Executive Order 13132^Federalism 

Executive Order 13132 addresses the 
Federalism impact of an agency's 
regulations oh the States’ authority. 
Under E.O. 13132, Federal agencies are 
required to consult with States prior to 
and during the implementation of 
national policies that have a direct effect 
on the States, the relation-ship between 
the Federal Government and the State.s. 
or on the distribution of power and 
responsibilities among the various 
levels of government. Further, an agency 
is permitted to limit a Slate's discretion 
when it has statutory authority and the 
regulation Is a n.itional activity that 
addre.s5cs a problem of national 
.si^jifitance. 

The Department n^ccived one 
comment on thi.s section. This 
commentor stoted that the Department's 
reversal of a long-standing position on 
U.S. worker self-atlestation creates a 
Federalism impact. According to this 
commenter. TECL 11-07, Change 1. 
mandates that SVVAs perform pre- 
employment eligibility verifications on 
every U.S. worker that requests a 
referral to an H-2A job order. This 
commenter requests that the Department 
prepare a summan,’ impact .statement 
and acknowledge that many States 
currently have atte-slation-hascd systems 
for U.S. worker access to public labor 
exchange services. 

The Department disagrees with this 
commentor’s assessment of a Federali.sm 
impact and therefore, the need for a 
summary impact statement. In this case 
there is no direct effect on the Slates 
because the States are not In the be-rt 
position to address tho needs to re- 
engineer a Federal program to relieve 
the backlog that has occurred due to 
inadequate staffing, funding, or other 
issues of concern. Thcissucs addressed 
by the regulations are of national 
concern to ensure an effective program 
that regulates temporary alien worker.^ 
and protects U.S. workers. 

As noted elsewhere in this preamble, 
the Department attempted to reform this 
program in 2005. To meet the demands 
of the considerable wa^oad increases 
for both the Department and the SWAs 


and limited appropriations, the 
Department determined that regulatory 
changes were still necessary. These 
changes are consistent with the 
Department's review, program 
experience, and years of .stakeholder 
feedback on longstanding concerns 
about the integrity of the prior program. 
Therefore, as a program of national 
scope, the. Department is implementing 
requirements that apply unifonnly to all 
States. 

Even if there were an argument that 
the Department should defer to the 
States on the eligibility verification 
raquirements. the Dep-irtment is 
authorized by the INA to implement 
Federal regulations to ensure 
consistency acro.'ss States on 
immigration matters. Therefore, rather 
than having .separate eligibilltv 
verification processes that vary ft-cim 
State to State, the Department is 
exercising its right under the INA to 
impose consistent requirements for all 
participant.^ across the H-2B program. 

In addition, given that the H-2B 
program is an immigration-related 
program, it also i.s a program of national 
security and therefore, of national 
significance with Federal oversight and 
uniformity. The verification 
requirement is designed to strengthen 
tho integrity of the temporary labor 
certificstion proce-ss, afford employers a 
legal pool of applicants, protect U.S. 
workers, and improve confidence in and 
use of the H-2B urogram. 

Further, the relationship the States 
have with tliis program and the Federal 
Government is through grants from tho; 
Department to the State.'? for tho solo 
purpose a f maintainirig . consistency . . 
acro.ss States. As a voluntary Federal 
program, IhaDepartment may change 
the direction from time to time as 
dictated by tho changes to immigration- 
related concerns, but at the same time 
are consistent with the underlying 
bmslation. 

"therefore, for the reasou-s stated, the 
Department has determined that this 
rule does not have sufficient Federalism 
impliCBtiuns to warrant tho preparation 
of a summary impact statement. 

E. Evec-ufivo Order 23175 — Indiai) 

Tribal Governments 

Executive Order 13175 requires 
Fodernl agencies to develop policies in 
consultation with tribal officials when 
tho,S8 policies have tribal implications. 
This Final Rule regulates the H-2B visa 
program and does not have tribal 
implications. Therefore, the Department 
has determined that this E.O. does not 
apply to this rulemaking. The 
Department did not receive any 
comments related to this section. 
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F. Assessment of Federal Heguhitions 
and Policies on Fnmiiies 

Section 654 of the Treasury and 
General Government Appropriations 
Act of 1999 {5 U-S.C. 601 note) requires 
agencies to assess the impact of Federal 
regulations and policies on families. 

The assessment must address whether 
the regulation strengthens or erodes the 
stability, integrity, autanomy. or safety 
of the family. 

Tho Final Rule duos not havi: an 
impact on the .autonomy nr inlRgrity of 
the family as an institution, as it is 
described under this provision. The 
Department did not receive any 
comments related to this section. 

G, Ex-ecufiVe Order 12630 — ProtfiCtud 
Property Rights 

Executive Order 12G3Q. Governmental 
Actions and the Interference with 
Constitutionality Protected Property 
Rights, prevents the Federal government 
from taking private property for public 
use without compensation. It further 
iicstitutesan affirmative obligation Ibat 
agencies evaluate all polide.s and 
regulations to ensure there is no impact 
on constitutionally protected property 
rights. Such policies include rules and 
fBgulation.s that propose or implement 
liceuRing, permitting, or other condition 
requirements or limitations on private 
properly use, or that require dedications 
or exactions from owners of private 
property. 

The Department did not receive any 
comments on this section. The 
Department certifies that this Final Rule 
does not infringe on protected property 
rights. 

ff. Executive Order 12389 — Civil Justice 
Reform 

Section 3 of E.0. 12988. Civil Justice 
Reform, requires Federal agencies to 
draft regulations in a manner that will 
reduce needless litigation and will not 
unduiy hurcien the Federal court 
.sy.«tBrn, Therefore, agencie.s are required 
to review regulatioms for drafting errors 
and ambiguity; to minimir-e litigHtiun; 
ensure that it provides a clear legal 
standard for affected conduct rather 
than a general standard; and promote' 
simplification and burden reduction. • 

The rule has been drafted in clear 
language and with detailed provisions 
that aim to minimize litigation. The 
purpose of this Final Rule is to 
reengineer the H-2B program and 
simplify the application process. 
Therefore, the Department has 
determined that the regulation meets the 
applicable standards set forth in sec. 3 
ofE.0. 12988. The Department received 
no comments regarding this section. 


f. Plain Language 

Every Federal agency is required to 
draft regulations that are written in 
plain language to better inform tho 
public about policies. The Department 
has assessed this Final Rule under the 
plain iangviage requirements and 
determined Aal it folloxv's the 
GovernmonFs standards requiring 
documents to be accessible and 
understandable to the public. The 
Department did not receive any 
comments related to this section. 

/. ExccufjVc Order 13211 — Energy 
Supply 

This Final Rule is not subject to E.O. 
13211, which assesses whether a 
regulation is likely to have a significant 
adverse effect on the supply, 
distribution, or use of energy. 
Accortlingly, the Department has 
determined that this rule does not 
represent a significant energy action and 
does not vrarrant a Statement of Energy 
Effects. The Department did not receive 
any comments related to this section. 

K. Paporw'orJc Reduction Act 
1. Summary 

As part of its continuing effort to 
reduce paperwork and respondent 
burden, the Department of Labor 
conducts a prectearance consultation 
program to provide the general public 
and Federal agencies with an 
opportunity to comment on proposed 
and continuing collections of 
information in accordance with the 
Paperwork Reduction Act of 1995 (FRA) 
(44 U.S.C. 3506(c)(2)(A)). Thi.s helps to 
ensure that requested data can be 
provided in the desired format, 
reporting burden (time and financial 
resources) is minimized, collection 
instruments are clearly understood, and 
the impact of collection requirements on 
respondents can be properly assessed. 

In accordance witn tho Paperwork 
Reduction Act (44 U.S.C, 3501). 
information collection requirements, 
which must be implemented os a result 
uf this regulation, a clearance package 
containing propo.<;ed forms was 
submitted to 0MB on February 14. 

2008, along with its proposed rule to 
reform the H-2A agricultural foreign 
labor certification program, and then 
again on May 22, 2008. in conjunction 
with the H-2B proposed rulemaking 
preceding this Fin^ Rule, Therefore, the 
public was given 60 days to comment 
on this information collection with both 
submissions, for a total of 120 days. All 
comments received were taken into 
consideration and a final package wa.s 
.submitted to ONfR. The collection of 
information for the current H -28 


program under the regulations in effect 
prior to the effective date of this rule 
were approved under QMB control 
number 1205-0015 (Form ETA 750). 

This Final Rule implements the use of 
the tiew information collection, which 
0MB approved on November 21. 2008 
under 0MB control number 1205-0466. 
The Expiration Date is November 30. 
2011. The new forms, ETA 9141 and 
ETA 9142, have a public reporting 
burden estimated to average 55 minutes 
for Form ETA 9141 and 2.75 hotirs for 
Form ETA 9142 per response or 
application filed. 

Tins paperworlc package applies — as 
does this Final Rule — to the H-ZD, 
H~1B. H-lBl. H-lC, E-3. and PERM 
programs. The burden hours associated 
with the additional programs are a 
result of the wage determination and 
retention of document requirements. 
Under IhLs Final Rule, and the 
implementation schedule it establishes, 
employers applying to any of these 
programs mu.st use the ETA Form 9141. 
a single. Federal form that replaces the 
State-specific forms previously used to 
obtain prevailing wage determinations. 
There are no additional costs to the 
employer associated with tha 
implementation of this new form, as 
costs arc defined by the Paperwork 
Reduction Act, As tho Deparlmeftl note.s 
elsewhere in this preamble, the H-lC 
program was ihadvertentiy removed. 
Consistent u'ith the proposed nils at 73 
FR 20947. May 28, 2008. it was the 
Department's intention to standardize 
all fonns for better program . 
effectiveness and: efficiency in its non- 
agricuUural program.^, which , 
necessarily extends also to tbs H-lC 
program. 

Pnran addilional explanation of how 
the Department calculated the burden 
hours and related costs, the Paperwork 
Reduction Act package for this 
information coilectlon may be obtained 
from the RegInfo.gov Web sits at 
http://mvw.rcgmfo.gov/piibIic/dof 
PRAMain or by contacting the 
Department at: Office of Policy 
Devslopment and Resoarch, Department 
of Labor, 200 Constitution Ava., NW.. 
Washingtonv DC 20210 or by, phone 
request to 202-693-3700 (this is not a 
toll-free number) or by e-mail at 
DOL_PnA_PUBLIC®dot.gov. 

The Department received six 
comments on this section, all related to 
the H-2B program. One cominenter 
stated that the form ETA 9141 was 
unnecessarily long and complex and 
should be simplified. The Department 
ha.'! attempted to shorten the form and 
make it easier to use. It has been 
reduced from seven pages to four pages. 
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Three of the communis related to the 
burden associated with the paperwork 
requirements, Two final commenfers 
stated that (hey did not have the 
funding or staff time to manage the 
record retention requircmonts or to 
process and store the paperwork. None 
of the commentCTs specifically 
addressed the issue of our methodologj’ 
or assumptions, or the other programs to 
which the ETA 9141 now applies. 

The paperwork burden estimate for 
the form used for the II-2B program 
under the regulation-s in effect prior to 
the effective data of this Final Rule, 
(form CTA 750 — OMD control number 
1205-0015) wa.s approximately 1.4 
hours. Under tliis new collfictinn of 
information, the Department estimates 
that the burden will ba approximately 
2,75 hours for Form ETA 9142. We 
based this calculation on a burden 
estimate of 1.4 hours for those program 
requirements that remained the same 
and allocated approximately 1.35 hours 
for the additional information 
requirement.s. 

Although the Department did not 
receive any comments related to the 
remaining programs (H-IB. H-lBl. E-3, 
H-lC, and PERM), it notes that only the 
Form ETA 9141 applies to these 
jirograms. This Form will be used in 
lieu of the State form for submitting a 
prevailing wage request, Although the 
burden hours for each Stale application 
vary, the Department estimates the 
burden hours to complete the State 
forms to be approximately 1.0 hour. As 
a result, and for the reasons di.scussod 
Bl,sewhere in this preamble, the 
Department does not expect the 
paperwork burden hours to Increase for 
these programs. 

In sum. withovit rhoro persuasive 
analysis rebutting the analy.sis used by 
the Department, w® assume our 
calculations are representative of the 
actual hourly burden for the new 
collection, which repre-senls no increa.sc 
for most programs and a minimal 
increase for the H-2B program. 

L. Catnlag of Federal Domestic 
Assistance Number 

This program is Ii.sted in the Catalog 
of Federal Domestic Assistance at 
Number 17-273, 'Temporary Labor 
Certification for Foreign Workers.” 

List of Subjects 
20 CFR Part 65.7 

Administrative practice and 
procedure. Foreign workers, 
Employment, Employment and training, 
stiforcemenl. Forest and fnre.st products, 
Fraud. Health professions. Immigration, 
Labor. Longshore and harbor work, 


Migrant tabor. Passports and visas, 
Penalties, Reporting and recordkeeping 
reepnrements, Unemployment, Wages, 
Working conditions. 

20 CFR Pad 656 

Administrative practice and 
procedure. Agriculture, Aliens, 
Employment, Employment and training, 
Enforcement, Forest and forest product.^. 
Fraud, Guam, Health professions, 
Immigration, Labor, Passports and visa-s. 
Penalties, Reporting and recordkeeping 
requirements, Students, Unemployment, 
Wages, Working conditions. 

E For the reasons staled In the preamble, 
the Department of Labor amends 20 CFR 
parts 653 and 656 as follows; 

PART 655— TEMPORARY 
EMPLOYMENT OF FOREIGN 
WORKERS IN THE UNITED STATES 

E 1. The authority citation for part 635 
is revised to read as follows; 

AulhflrHy: Section 655.0 issued under B 
U..S,C. l101(RHl5)(E](ui). lt01[a)Cl3)(HKi) 
ond (ii). 1 182{m). (n) and (t). 1104(c). Ig), and 
{}). 1160, and 1288(c) and (d); sec. 5(cHl]. 
Public Law 101-230, 103 Stal. 2099. 2102 (8 
U.S.C. 1182 note): sec. 221 (d). Fublfc Law 
101-649, 104 Stat. 497H. 5027 (8 U.S.C. 1184 
note): soc. 303(a)(8), Public Law 102-232. 

105 Stat. 1733, 1748 (8 U.S.C. 1101 note); sec. 
323(c), Public Law 103-206. 107 Stat. 2428; 
SBC. 412(b), Public Law 105-277, 112 Slat. 
2061 (8 IJ..S.C, 1 182 note); sec. 2(d), Public 
Law 106-93. 113 Stat. 1312. 1318 (8 U..S.C. 
1182 note); Public Law 109-423, 120 Slat. 
2900; and 8 CFR 214-2(h). 

Section 655.00 is-sued under 0 U.S.C. 
ll01{n)(15)(H){ii), 1184(c), and 1108; and 8 
CFR 214.2(h). 

Subpart A isaued under 8 U.S.C. 
1101{a)(15)(H}(il)(b). 1103(a). and 1104(e) 
and (c); end 8 CFR 214-2(h). 

Subpart B Issued under 8 U.S.C. 
ll01(a)(15)(HKB){e). 1184(c), and 1188; and » 
Cr-R 214.2(h). 

Subparl C issued under 0 CFR 2t4.2(h). 
Subparts D and E authority repealed. 
.Subparis F and G issued under B U.S.C. 

1 2aS(c) and (d); and sec. 323(c), Public I.aw 
103-206,107 Stat. 2428. 

Subparts H and I issued under 6 U.S.C. 
llDl!a)(15KH)(iKb) and {b)(l). n62(n) and 
(t), and 1184(b) ^nd (|); see. 3U3{a)(8), Public 
Law 102-232. lOS Stat. 1733,1748 (8 U.S.C. 
1101 note): sec. 412{o). PjibliC Law 105-277, 
112 SUt. 2681; and 8 CFR 214.2(h). 

Subparts J and K aulhnrily repealed. 
Subparts L and M Issued under 8 U.S.C. 
ll01{a)115HH)(i){c) and llB2(m);sec. 2(d), 
Public Law 106-95, 113 Stat. 1312, 131B (8 
U.S.C 1182 iwle): Public Law 109-423. 120 
Stat. 2900; and 8 CFR 214.2(h)- 

m 2 . Revise the beading of Part 655 tn 
read as set forth above. 

s 3. Revise subpart A to read as follows; 


Subpart A — Labor Certification Process and 
Enforcement of Attestations for Temporary 
Employment in Occupations Other Than 
Agriculture or Registered Nursing In the 
United States (H-2B Workers) 

Sec. 

6.55.1 Purpose and scops of subpart A. 

655.2 Territory of Guam. 

65.5,3 .Special procedures. 

635,4 Dofinilions of terms used in litis 
subparl, 

65.5, ,■> Application Filing Transition. 

655,6 Temporary' need. 

65.5.7 [Reservedi 

655.0 (Reserved] 

655.9 [Re-Sftrveti] 

655-10 Detemiination of prevailing wage far 
temporary labor ccrfificatini) purposes. 

655.11 Certifying officer review of 
prevailing wage detemiiiiations. 

655.12 {Re,serveci] 

655.13 [Reserved] 

655.14 [Kesorved] 

655. 1 3 Required pro-filing rccruitnyent. 
655,17 Adi'ertising requirement.s. 

C55.1B [Reserved] 

655.19 [Reserved] 

655.20 Applications for temporary 
employment cortification. 

655.21 .Supporting evidence for temporary' 
need. 

655.22 Obligations of H-2B employers. 

655.23 Receipt and processing of 
.applications. 

055.24 Audits. 

655.25 [Rosorvodl 

655.26 [Reserved] 

655.27 [Refiiirvfid] 

655.26, [Reserved] 

655.29 {Roserved] 

655.30 Supervised recniiUnecit. 

653.31 Deoannent. 

6.55.32. Ubor certification determinations. 
655.33 ; Administrative review, 

65.5.34, Validity of temporary labor, 
certifications. 

655.35 Roquimd departure, ^ 

655.50 Enforcomontprncesa,. 

656.5.5 Complaints. 

655.60 VinlHtlons. . , 

655,65 Remedies for vioietionit. 

635.70 WHD Administrator’s 
determinatlotu 

655.71 Request for hearing. 

655.72 Hearing rules of practice. 

635.73 SQr\ncs of pleaclings. 

6.55,74 Conduct of proccoding.s. 

B53.75 Decision and order of administrative 
law judge. 

655.76 Appeal of adntinistr,ativft !aw judge 
decision. 

655.00 Notice to OFLC and DHS, 

Subpart A — Labor Certification 
Process and Enforcement of 
Atlestallons for Temporary 
Employment in Occupations Other 
Than Agriculture or Registered 
Nursing in the United States (H-2B 
Workers) 

§555.t Purpose and scope of subpart A. 

(a) Before granting the petition of an 
employer to admit nonimmigrant 
workers on H-2B visas for temporary 



246 


Federal Register/ Vol. 73. No. 245/Friday, December 19, 20Q8/RuiBS and Regulations 78053 


uonagncultural employment in the 
United States (U.S.). the Secretary of 
Homeland Ser.nrity is required to 
consult with appropriate agencies 
regarding the availability of U.S. 
workers. Immigration and Nationality 
Act of 1952 (INA), as amended, secs. 
101(a)(15)(HKiij{b} and 214(cKl), 8 
U.S.C llOlfaKlsKnKiiHb) and 

(b) Regulations of the Department of 
Homeland Security (DHS) for the U.S. 
Citizenship and Immigration Services 
(USCIS) at 0 CFR 214,2{h)(6j(iv) require 
that, except for Guam, the petitioning 
H-2B employer attach to its petition a 
determination from the Secretary of 
Labor (Secretary) that: 

(1) There are not sufficient U.S. 
workers available who are capable of 
performing the temporary services or 
labor at the time of filing of the petition 
for H-2B classification and at the place 
where tbe foreign worker is to perform 
the work; and 

(2) The employment of the foreign 
worker will not adversely affect the 
wages and working conditions of U.S. 
workers similarly employed. 

(c) This subpart sets forth the 
procedures governing the labor 
cenification process for the temporarj’’ 
employment of nonimmigrant foreign 
workers in the U.S. in occupations other 
than agriculture and registered nursing. 

(1) Tbis subpart sets forth the 
procedures through which employers 
may apply for H-2B labor certifications, 
as well as the procedurBS by which such 
applications are considered and how 
they arc granted or denied. 

(2) This subpart sots forth the 
procedures governing the Department’s 
invfistigslory, inspection, and law 
enforcement functions to a.s,stire 
compliance with the terms and 
conditions of employment under the 
H-2D program. The authority for such 
functions has been delegated by the 
Siicrelary of Homeland Security to the 
Sftr.vetary of Labor and ro-delogalcid 
within the Department lo the 
Employment Standards Administration 
(ESA) Wage and Hour Division (WTID). 
This .subpart sets forth the W'HD’s 
investigation and enforCHtnenl actions, 

§ 655.2 Territory of Guam. 

Subpart A of thi.s part dofi.s not apply 
to temporal}' employment in the 
Territory of Guam, and the Department 
of Labor (Depariment or DOL] docs not 
certify to the USCIS of DHS the 
temporary employment of 
nonimmigrant foreign workers under 
H-2I3 visas, or enforce compliance with 
the provisions of tho H-2B visa program 
provisions in the Territory of Guam. 
Pursuant to DHS regulations, 8 CFR 


214.2{hK6){v) administration of the 
H-2B temporary labor certification 
program is performed by the Governor 
of Guam, or the Governor’s designated 
representative. 

§ 655.3 Special procedures. 

(a) Sysfe/iiatic process. This subpart 
provides procedures for the processing 
of H-2B applications from employers 
for the certification of employment of 
nonimmigrant positions in 
nonagricultuial employment. 

(h) Establishment of special 
procedures. Tbe Office of Foreign Labor 
Certification (OFLC) Administrator ha.s 
the authority to establish or to devise, 
continue, revise, or revoke special 
procedures in the fornj of variances for 
the processing of certain II-2B 
applications \vhen employers can 
demonstrate, upon wriUon application 
to the OFLC Administrator, that special 
procedures are necessary. These include 
special procedures currently in effect for 
the handling of applications for tree 
planters and related reforestation 
workers, professional athletes, 
boilermakers coming to the U.S. on an 
emergency hasi.s. and professional 
entertainers. Prior to making 
determinations under this paragraph (b), 
the OFLC Administrator may consult 
with employer and worker 
repre-sentatives. 

§ 655.4 Definitions of terms used in this 
subpart. 

For the purposes of this subpart; 

Act means ibe Immigration and 
Nationality Act or INA. as amended. 

8 U.S.C. 1101 etseq. 

Administrative Law Judge means a 
person within the Department’s Office 
of Administrative Law Judges appoinled 
pursuant to 5 U.S.C. 3105, or a panel of 
such persons designated by the Chief 
Administrative Law Judge from the 
Hoard of Alien Labor Certification 
Appeals established by part 656 of this 
chapter, which will hoar and decide 
appeals as set forth in § C55.1 15. 

Administrator, Office of Foreign Labor 
Certification (OFLC) means lh« primary 
official of the Office of Foreign Labor 
Certification. ETA, or the 
Adminislrator’s designee. 

Administrator, Woge and Hour 
Division (WIID), Employment Standards 
Administration means the primary' 
official of the WHD, or the 
Administrator’s designee. 

Agent means a legal entity or person 
authorized to act on behalf of the 
employer for temporary non-agricultural 
labor certification purposes that is not 
itself an employer as defined In this 
.subpart. The term "agent”’ specificallv 


excludes assuciations or other 
organizations of employers. 

Appiiconf means a lawful U.S. worker 
who is appipng for a fob opportunity 
for which an employer has filed an 
Application for Temporary' Employment 
CerlifiCdUan (Form RTA 9142]. 

Application for Temporary 
Employment Certification means the 
Office of Management and Budget 
(OMBJ-approved form submitted by an 
employer to secure a temporary 
nonagrijailtural labor certification 
determination from DOL. A complete 
submi.ssion of the Application for 
Temparar}’’ Employment Certification 
includes the form, all valid wage 
determinations as required by 
§655. 101(a)(1) and the U.S. worker 
recruitment report. 

Area of Intended Employment means 
the geographic area within normal 
commuting distance of the place 
(w'orksite address) of intended 
employment of t)ie job opportunity for 
which the certification is sought. There 
is no rigid measure of distance which 
constitutes a normal commuting 
distance or nr.>rmal commuting area, 
because there may be widely varying 
factual circumstances among different 
areas {e.g.. average commuting times, 
barriers to reaching the worksite, quality 
of regional transportation network, etc,). 
If the place of intended employment is 
within a Metropolitan Stati.stical Area 
(MSA), including a multistate MSA, any 
place within the MSA is deemed to be 
within normal commuting distance of 
the place of intended employment. The 
borders of MSAs are not controlling in . 
the identification of the normal 
commuting area; a location outside of an 
MvSA may OB within normal commuting 
distanceof a location that la inside (e.g., 
near the border of) the MSA. 

Afforney means any person who i-s 
currently a member in good standing of 
the bar of the highest court of any State, 
possession, territory, or commonwealth 
of the United States, or the Disfrict of 
Columbia, and who is not under 
sn.spansion, debarment or disbarment 
from practice heforR any court or the 
Department, the Board of Immigration 
Appeals, tho immigration judges, or 
DHSunderB CFR 292,3, 1003.101. Such 
a person is permitted to act as an agent 
or attorney for an employer under thi.s 
subpart. 

Hoard of Alien Labor Certification 
Appeals (BALCA or Hoard) means the 
permanent Board established hy part 
656 of tills chapter, chaired by the Chief 
AdminLstralivB Law Judge., and 
consisting of Administrative Law' Judges 
assignod to the Department and 
de-signated by the Chief Administrative 
Law fudge to he members of BALCA. 
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The Board is located in Washington, DC. 
and reviews and decides appeals in 
Washington, DC. 

Center U/reefor means the OFLC 
official to whom the OFLC 
Administrator has delegated his 
authority for purposes of National 
Processing Center (NTC) operations and 
functions. 

Certifying Officer (CO} means the 
OFLC official designated by the 
Adraini.strator, OFLC with making 
programmatic determinations on 
employer-filed applications under the 
H--2B program. 

Chief Administrative Lrnv Judge 
means the chief official of the 
Department's Office of Admjni,stralive 
Law Jtjdges or the Chief Administrative 
Law Judge’s designee. 

Date of need means the first data the 
employer requires services of the H-2B 
workers as listed on the application. 

Department of I lomelana Security 
(DHS) means the Federal agency having 
jurisdiction over certain immigration- 
related functions, acting through its 
agencies, including the U.S. Citizenship 
and immigration Services, 

Eligible worker means an individual 
who is not an unauthorized alien (as 
defined in sec. 274A(h)(3) of the JNA. S 
U.S.C, 132-}afhH3j, or in this paragraph 
(c)) with respect to the employment in 
which the worker is engaging. 

Employee means employee as defined 
under the general common law of 
agency. Some of the factors relevant to 
the determination of employee .status 
include: The hiring party’s right to 
contfol the manner and means by which 
the work i.s acconiplishadi tha skill 
required to perform the work; the source 
of the instrumentalities and tools for 
accomplishing the work; the location of 
tha work: the hiringparty’s discretion 
over whan and how long to work; and 
whether the work is part of the regular 
business of the hiring party. Other 
applicable factors should 6c ccm.sidared 
nnd no on® factor is dispositiv®. 

Employer means: 

(1) A person, firm, corporation or 
other association or organization; 

(1) Has a place of business (phy.sical 
location) in the U.S. and a means by 
which it may be cuntActed; 

(it) Has an employer relationship with 
respect to H-2B employees or related 
U.S. workers under this part; and 

(iii) Posses.ses, for purposes of the 
filing of an application, a valid Federal 
Employer Identification Number (FEIN). 

(2) Where two or more employers 
each have the definitional indicia of 
employment with respect to an 
employee, those employers may be 
considered to jointly employ that 
employee. 


Employment and Training 
Administration or ETA means the 
agency %vithin'th 0 Department, which 
includes the OFLC and has been 
delegated, authority by the Secretary to 
fulfill the Sewelary’s mandate under the 
Act. 

ETA National Processing Center 
(NPC] means a National Processing 
Center established by the OFLC for the 
processing of applications submitted in 
connection tvith the Department’s 
mandate pursuant to t he INA. 

Full-time, for purposes of temporary' 
labor certification employment, means 
30 or more hours per week, except that 
where a State or an established practice 
in an industry has developed a 
definition of full-tinie employment for 
any occupation that Is les.s than 30 
hours per week, that definition shall 
have precedence. 

H-2B Petition means the form and 
accompanying documentation required 
by DHS for employers seeking to 
employ foreign persons as H-2B 
nonimmigrant workers. 

7iVA means the Immigration and 
Nationality Act. as amended. 8 U.S.C. 
1101 et seq. 

Job contractor means a person, 
association, firm, or a corporation that 
meets the definition of an employer and 
who contracts services or labor on a 
temporary basis to one or more 
employers, which is not an affiliate, 
branch or subsidiary of the job 
contractor, and where the job contractor 
will not c.xercise any supervision or 
control in the performance of the 
services or labor to be performed other 
than hiring, paying, and firing the 
workers. 

Job opportunity means one or more 
job openings with the petitioning 
employer for temporary employment at 
a place in the U.S. to which U.S. 
w'ofkers can be referred. Joh 
opportunities consisting solely of job 
riuties that will be performed totally 
outside the United States, its territories, 
possessions, or commonwealths cannot 
be the subject of an Application for 
Temporary Employment Certification. 

Joint employment means that where 
two or more employers each have 
sufficient definitional indicia of 
employmeut to be considered the 
employer of an employee, those 
employers may be considered to jointly 
employ that employee. An employer in 
a joint employment relationship to an 
employee may be considered a "joint 
employer" of that employee. 

Layoff means any involuntary 
separation of one or more U.S. 
employess without cause or prejudice. 

Metropolitan Statistical Area (MSA) 
means those geographic entities defined 


by the U.S. Office of Management and 
Budget (OMR) for use by Federal 
■stalislical agencies in collecting, 
tabulating, and publishing Federal 
statistias. A metro area contains a core 
urban area of 50,000 or more 
population, and a micro area rantains 
an urban core of at least 10,000 {but less 
than 50,000} population. Each metro or 
micro area consists of one or more 
counties and includes the counties 
containing the core urban area, a.s well 
as any adjacent counties that have a 
high degree of social and economic 
integration (as measured by commuting 
to work) with the urban core. 

Offered Wage means the highest of the 
prevailing wage. Federal minimum 
wage, the State minimum wage, nr local 
minimum wage. 

Office of Foreign Labor Certification 
(OFLC) means the organizational 
component within ETAthat provides 
national leadership and policy guidance 
and develops regulation.s and 
procedures by which it carries out the 
responsibilities of the Secretary under 
the INA. as amended, concerning 
foreign workers seeking admi-ssion to 
the U.S. in order to work under see, 
l0l(a)(15)(H){ii)(b) of tha INA. as 
amended. 

Occupatiortal Employment Statistics 
Sun'ey (OES) means that program under 
the juri.sdiction of the RureBu of Labor 
Statistics (BLS) that provides annual 
wage estimates for occupations at the 
State and MSA levels. 

Prevailing Wage DatBrinination (PWD) 
mean.*? the prevailing, wage for the. 
po.<5ition, as described in. § 635.10(b), ..: 
t hat is the svtbject of the App//cof;on /or 
Temporary Einphyznent Certification. 

Professional Athlete shall have the 
meaning ascribed to it in INA sec. 
212(a)(^(A)(iiiKIT), which defines 
"professional athlete" as an individual 
is employed as an athlete by: 

(1) A team that is a member of an 
association of six or more professional 
sports teams whose total combined 
revenues exceed $ 10 , 000,000 per year, if 
the a,ssociation governs the conduct of 
its members and regulates the contfiSts 
and exhibitions in which its member 
teams regularly engage; or 

(2) Any minor league team that i.5 
affiliated” with such an association. 

ffepresenffitive means an individual 
employed by or authorized to act on 
behalf of the employer with respect to 
the recruitment activities entered into 
for and attestations made with respect to 
the Application for Teinporar)^ 
Employment Certification. A 
representative who interview.s and/or 
ciuisiders U.S. workers for the job that 
is subject of the Application must he the 
person who normally interviews or 
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considers, on behalf of the employer, 
applicants for job opportunities such as 
that offered in the application, but 
which do run involve labor 
certifications. 

Secretary means the Secretary of 
Labor, the chief official of the U.S. 
DaparUiient of Labor, or the Secretary’s 
designee. 

Secretary of Homeland Security 
means the chief official of the 
Department of Homeland Security or the 
Secretary of Homeland Security's 
designee. 

Secretory of State means the chief 
offiaial of the U.S. Department of State 
or the Secretary of State’s designee. 

State Workforce Agency (SWA), 
formerly known a.s Stale Employment 
Security Agency, means the State 
government agency that receives funds 
pursuant to the Wagnor-Peyser Act to 
iirhnini.ster public labor exchange 
delivered through the State's one-stop 
delivery system in accordance with the 
Wagnor-Peyscr Act. {29 U.S.C. 49 el 
seg.). 

Strike means a labor dl.spute wherein 
employees engage in a concerted 
stoppage of work (including stoppage by 
reason of the expiration of a collective- 
bargaining agreement) or engage in any 
concerted slowdown or other concerted 
interruplion of operations. Whether a 
job opportunity is vacant by reason of a 
strike or lock out will bo determined by 
ovaluatlngfor each position identified 
as vacant iri the Application for 
Temporary Emplopnent Certification 
whether the specific vacancy has been 
caused by the strike or lock Out. 

Successor in Interest moans that, in 
doUifrttining whether an employer is a 
.successor in interest, the factors used 
under Title Vil of the Civil RighLs Act 
end the Vietnam Kra Veterans’ 
Readjustment Assistance Act will bo 
considered. When considering whether 
an employer is a successor, the primary 
consideration will be the personal 
involvement of the firm's ownership, 
management, supervi.sors, and others 
associated Avith the firm in the 
violations resulting in debarment. 
Normally, wholly new management or 
ovviier-ship of the same business 
operation, one in which the former 
management or owner does not retain a 
direct or indirect interest, will not be 
deemed to be a successor in interest for 
purposes of debarment. A determination 
of whether nr not a .succes.sor in interest 
e.xists is based on the entire 
circumstances viewed in their totality, 
The factors to he considered include; 

(1) Substantial continuity of the same 
business operations; 

(2) Use of the .same facilities; 

(3) Continuity of the work force; 


(4) Similarity of jobs and working 
conditions; 

(5) Similarly of supervisory 
personnel; 

(6) .Similarity in machinery, 
equipment, and production methods; 

(7) Similarity of products and 
services; and 

(8) The ability of the predecessor to 
provide relief. 

United States fl/.S.i, when used in a 
geographic sense, means the continental 
United States, Alaska. Hawaii, the 
Commonwealth of Puerto Rico, and the 
territories of Guam, the Vfirgin Islands, 
and. as of the transition program 
effective date, as defined in the. 
Consolidated Katural Resources Act of 
2008, Public Law 110-229. Title VII. the 
Commonwealth of the Northern Mariana 
Islands. 

United States Citizenship and 
hnmi^ation Services fl/SC/S/ means the 
Federal agency within DHS making the 
determination under the INA whether to 
grant petitions filed by employers 
seeking H-2B tvorkers to perform 
temporary nonagricultural work in the 
U.S. 

United States Worker {U.S. Worker) 
means a worker who is either 

(1) A citizen or national of the U.S.; 
or 

(2) An alien who is lawfully admitted 
for permanent residence in the U.S., is 
adntitted as a refugee under sec. 207 of 
the INA, is granted asylum under sec. 
Z08 of the INA. or is an immigrant 
otherwise authorized {by the INA or by 
DHS) to be employed in the U.S. 

IVith/n {numherand type) days will, 
for purpo,ses of determining an 
employer’s compliance with liming 
requirements with respect lo appeals 
and requests for review, begin to run on 
the first business day after tho 
Department sends a notice to ihe 
employer by means normally assuring 
next-day deliver}', and will end on the 
day that the employer sends whatever 
communication is required by these 
rules back to the Department, as 
evidenced by a po.stal mark or otlier 
similar receipt. 

§ 65S.S Application Filing Transition. 

(a) Compliance uith f/iescregu/afrons. 
Except a.s provided in paragraphs (b) 
and (c) of this section, employers filing 
application.^ for H-2B workers on or 
after tlie effective date of these 
regulations where the date of need For 
the services or labor to he perfonned is 
on or after October 1 , 2009. must 
comply with all of the obligations and 
assurances in this subpart. SWAs will 
no longer accept for processing 
applications filed by erhployers forH- 
2B workers for temporary or seasonal 


nonagricultural services on or after 
January 16, 2009. 

(b) Applications filed under former 
regulations. (1) For applications filed 
with tho SWAs serving the area of 
intended employment prior to the, 
effective date of these regulation.';, the 
SWAs shall continue to process all 
active applications under the former 
regulations and traivsmit all completed 
applications to the appropriate NPC for 
review and issuance of a labor 
certification determination, 

(2) For applications filed with the 
SWAs serving the area of intended 
employment prior to the effective date 
of those regulations that were completed 
and transmitted to the NPC, the NPC 
shall continue to process all active 
applications under the former 
regulation.s and issue a labor 
certification determination. 

(c) Applications filed wi'fJi the NPC 
under these regulations. Employers 
filing applications on or after the 
effective date of these regulations where 
their date of need for H-2B workers is 
prior to October 1. 2009. must receive a 
prevailing wage determination from the 
SWA serving the area of intended 
employmont. The SWA shall process 
such requests in accordance with the 
provisions of§655, 10. Once the 
employer receives its prevailing wage 
determination from the SWA, it must 
conduct all of the pre-filing recruitment 
steps set forth under this subpart prior 
to filing an Application for Temporary 
Employment Certification with the NFC. 

§655.6 Temporary need. 

(a.) To use the H-2B program, the: T 
employe: must establish that its need 
for nonagricultural sorvicas.br: labor i.s 
temporary, regardless of whether the 
underlying job is permanent or 
temporary. 8 CFR 214.2(h)(6)(ij). 

(bj The employer's need is considered 
temporary if justified to the Secretary as 
cdther a one-time occurrence, a seasonal 
need, « peakfoad need, or an 
intermittent need, as defined by the 
Department of Homeland SocUrily. fl 
CFR214.2(hK6)ai)(B). 

(c) Except where the employer's need 
is based on a one-time occurrence, the 
Secretary will, absent unusual 
circumstances, deny an Application for 
Temporary fe'mp/oymerif Certification 
where Ihe employer has a recurring, 
seasonal or peakload need lasting more 
than 10 months. 

(d) The temporary nature of the work 
or services to be performed in 
applications filed by job contractors will 
be determined by examining the job 
contractor's own noed for the services or 
labor to ha performed in addition to the 
need.? of each indhddual employer with 
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whom Ihc )ob contractor has agrcud to 
provide workers as part of a signed work 
contract or labor services agreement. 

(c) The employer filing the 
application must maintain 
documentation evidencing tho 
temporary need and bo prepared to 
submit this documentation in response 
to a Request for Further Information 
(RFI) from the CO prior to rendering a 
Final Determination or in the event of 
an audit examination. The 
documentation required in this section 
must be retained by the employer for a 
period of no less than 3 years from the 
date of the labor certification. 

§§655.7-655.9 fRe^rved] 

§655.10 Determination of prevailing wage 
for temporary labor certification purposes. 

(a) Applicathn process. (1) The 
employer mu.st request a prevailing 
wage determination from the NPC in 
accordance with the procedures 
established hy this regulation. 

(2) The employer must obtain a 
prevailing wage determination that is 
valid either on the date recruitment 
begins or the date of filing a complete 
Application for Temporary Employment 
Certification xvith the Dopartmenl, 

(3) The employer must offer and 
advertise the position to all potential 
workers at a wage at laast equal to the 
prevailing wrage obtaineti from the NPC. 

(h) Determinations. Prevailing Avages 
shall be determinfid as follows: 

(1) Except as provided in paragraph 
(e) of this section, if the job opportunity 
is covered by a collective bargaining 
agreement (CT A) that was negotiated at 
arms’ Isngih between the union and the 
employer, the wage rate set forth in the 
CBA is considered as not adversely 
affecting the wages of U.S. workers, that 
is. it fs con.>!idered the "prevailing 
wage” for labor certification purposes. 

(2) If the job opportunity is not 
covered by a CBA, the prevailing wage 
for labor certification purposes shall be 
the arithmcflic niBaji. except as provided 
in paragraph (b)(4) of this section, of the 
wages of workc?rs similarly nmployed at 
the ski)l level in iho area of intended 
employment. The wago component of 
the BLS Occupational F.mployniBnl 
Statistics vSurvey (OES) shall be used to 
determine the arithmetic mean, unless 
the employer provides .-i survey 
acceptable to OFLC under paragraph (fj 
of this section. 

(3) If the job opportunity involves 
multiple worksites within an area of 
intended employment and different 
prevailing wage rates exist for the same 
opportunity and staff level within the 
area of intended employment, the 
prevailing wage shall be based on iho 


highest applicable wage among all 
relevant worksites. 

(4) If the employer provides a survey 
acceptable under paragraph {fj of tliis 
.section that pro\ides a median but does 
not provide an arithmetic mean, tho 
prevailing %vage applicable to the 
employer's job opportunity shall be the 
median of the wages of U.S. workers 
similarly employed in the area of 
intendeci employment 

(5) The employer may use a current 
wage determination in the area 
determined under the Davis-Bacon Act, 
40 U.S.C. 276a ef seq.. 29 CFR part 1. 
or the McNamara-O'Hara Service 
Contract Act, 41 U.S.C. 351 ef seq. 

(6) The NPC will enter its wage 
doterminatioh on the form it uses for 
these purposes, indicate the source, and 
return the form with its endorsement to 
the employer within 30 days of receipt 
of the reque.sl for a prevailing wage 
determination. The employer must offer 
this w.igc (or higher) to both its H-2B 
workers and any siinilarly employed 
U.S. worker hired in response to the 
recruitment required as part of the 
application. 

fc) Similarly Employed. For purposes 
of this .section, "similarly employed" 
means having substantially comparable 
jobs in the occupational category in the 
area of intended employment, except 
that, if a representative sample of 
workers in the occupational category 
cannot be obuined in the area of 
intended employment, similarly 
employed means: 

(1) Having jobs requiring a 
substantially similar level of comparable 
skills within the area of intended 
employment: or 

(2) If there are no substantially 
comparable jobs in the area of intended 
employment, having substantially 
comparable jobs tvith employers outside 
of the area of intended employment. 

(d) V'a/id/fy period. The Xpb must 
specify the validity period of the 
prevailing tvage. which in no event may 
be more than 1 year or less than 3 
months from the determination date. 

Far employment that is less than one 
year in duration, the prevailing wage 
determination shall apply and shall be 
paid the prevailing wage by the 
employer, at a minimum, for the 
duration of the employment. 

(e) Pro/ess/onai athfeles. In computing 
the prevailing w^age for a professional 
athlete when the job opportunity is 
covered by professional sports league 
rules or regulations, the w'ago set forth 
in those rules or regulations is 
con.sidered the prevailing wage (see sec. 
212(p)(2)oftheINA). 

(f) Employer-pcoxrided wage 
information, ( 1 ) If the job opportunity is 


not covered by a CBA, or by a 
professional sports league’s fulc.s or 
regulations, the NPC %vill consider wage 
information provided by the employer 
in making a Prevailing Wage 
Determination. An employer survey can 
be submitted either initially or after 
NPC Issuance of a PWD derived ft’om 
the OES survey. 

(2) In each case where the employer 
.submits a survey or other wage data for 
which it seeks acceptance, the employer 
must provide specihe information about 
the survey methodology, including such 
items as sample size and source, sample 
selection procedures, and survey job 
descriptions, to allow a determination of 
tho adequacy of the data provided and 
validity of the statistical methodology 
used in conducting the survey in 
accordance with guidance issued by the 
OFLC national office. 

(3) The survey mu.st bo based upon 
recently collected data: 

(j) Any published sun'ey must have 
been published within 24 months of She 
date of submi-ssievn, must be the most 
current edition of the survey, and must 
be ba.sec! on data collected not more 
than 24 months before the publication 
date, 

(ii) A survey conducted by tha 
employer must be based on data 
collected within 24 months of the date 
•it i.s submitted for considoradon. 

(4) If the employorqirovided survey is 
found not to be acceptable, the NPC 
shall Inform the employer in writing Of 
the reasons the survey was not accepted. 

(5) The employer, isfter receiving 
notification that the survey it provided 
for consideration is notacceptablo, may 
file supplemental information aa 
provided in paragraph (g) of this . 
-s'Bction, file a new request for a PWD. 
appeal under § 655,1 1, or, if the initial 
PWD was requested prior to submission 
of the employer survey, acquiesce to the 
initial PWD, 

(g) Subm/srion of supplemental 
information by employer. (1) If the 
employer disagrees with the wage level 
assigned to its job opportunity, or ifthe 
NPC informs the employer its survray i.s 
not acceptable, or if there is another 
legititnatc basis for such a review, the 
employer may submit supplemental 
information to the NPC. 

( 2 ) The NPC must consider one 
supplemental submission relating to the 
employer’s survey, the skill level 
assigned to tho job opportunity, or any 
other legitimate basis for the employer 
to request such a review. If the NPC 
does not accept the employer's survey 
after considBriog the suppiementnl 
information, or affirms its determination 
concerning the skill level, the NPC must 
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inform the employer, in writing, of the 
reasons for its decision. 

(3) The employer may then apply for 
.0 new wage determination, appeal 
under §655.11, or acquiesce to the 
initial PVTO, 

(Is) The prei’aiUns wage cannot he 
lower than required by any other laxw. 

No PWD for labor certification purposes 
made under this section permit.s an 
employer to pay a wage lower than the 
highest wage required by any applicable 
Federal, State, or local law. 

(1) Bciention of Documentation. The 
eraploj’er must retain the PWD for 3 
years and submitted to a CO in the event 
it i.s requested in an RF! or an audit or 

to a Wage and Hour representative in 
the event of a Wage and Hour 
investigation. 

§655.11 Certifying officer review of 
prevailing wage determinations. 

(a) R#?quesf /or review of prevailing 
ivage determinations. Any employer 
desiring review of a PWD must make a 
written request for such review within 
10 days of the date from when the final 
PWD was issued. The request for review 
must bo .sent to the NPC postmarked no 
later than IQ days after the 
determination; clearly identify ths PWD 
for which review is sought: set forth the 
particular grounds for the request; and 
include all materials submitted to the 
NPC for purposes of .securing the PWD. 

(b) NPC Review. Upon the receipt of 
a written request for review, the NPC 
shall review the employer's request and 
accompanying documentation, 
including any supplementary material 
submlttBd hy the employer. 

(c) Designations. Tne Director of the 
NPC wtli aetermine which CO will 
review the employer’s request for 
review. 

(d) Review on ths record. The CO 
shall' review the PWD solely on the basis 
upon which the PVVTD was made and 
after review may: 

{1 } Affirm the PWD issued by the 

NPC; or 

(2) Modify the PWD, 

(e) Request for review by BALCA: Any 
employer desiring revdeiv of a CO’s 
decision on a PUT) must make a written 
request for review of the determination 
by BALCA within 30 calendar days of 
the date of the decision of the CO, The 
CO must receive the written request for 
BALCA review no later than the 30th 
day after the date of its final 
determination including the date of the 
final determination, 

(1) The request for review, slalemenls, 
briefs, and other submissions of the 
parties and amicus curiae must contain 
only legal arguments and only such 
evidence that was within the record 


upon which the decision on the FIAT) by 
the NPC was based. 

(2) The request for review must be in 
writing and addressed to the CO who 
made the determination. Upon receipt 
of a request for a review, the CO must 
immediately ajjsemble an Indexed 
appeal file in reverse chronological 
order, with the index on lop followed by 
the most recent document. 

(3) The CO must send the Appeal File 
to the Office of Administrafivo Law 
Judges, Board of Alien Labor 
Certification Appeals, 800 K Street, 

NW.. Suite 4Q0-N. Washington. DC 
20001-8002. 

(4) The BALCA, shall handle appeals 
in accordance with § 655.33. 

§§655.12-855.14 [Reserved] 

§ 655.15 Required pre-fiitng recruitment. 

(a) Time of Fifing of Application. An 
employer may not file an Application 
for Tempomry Employment 
Ccrii^cation before all of the pre-filing 
recruitment steps set forth in this 
section have been folly satisfied, except 
where specifically exempted from some 
or all of those requirements by these 
regulations or special procedures. 
Applications .submitted not meeting thU 
requirement .shall not be accepted for 
processing. 

(b) General Attestation Obligation. An 
employer must attest on the Application 
for Temporary Employment 
Certification to having performed all 
required steps of the recruitment 
process as specified in this section. 

(c) Retention of documentation. Th« 
employer filing the Application for 
Temporary Employment Cerlificaiion 
mvist maintain documentation of its 
advertising and recruitment efforts, 
including prevailing wage 
determinations, a.s required in this 
subpart and be prepared, upon written 
request, to submit this documentation in 
response to an RFl from the CO prior to 
ths CO rendering a Final Determination 
or in the event of a CO-directed audit 
examination. The documentation 
required In this section must be retained 
by the employer for a period of no less 
than 3 years from the date of tlie 
certification. 

(d) Recruitment Steps. An employer 
filing an application mu.st: 

( 1 ) Obtain a prevailing wage 
determination from the NTC in 
accordance with procedures in §635.10; 

(2) Submit a Job order Ip the SWA 
serving the area of intended 
employment; 

(3) Publish two print advertisemeivts 
(one of which must be on a Sunday, 
except as provided in paragraph (f)(4) of 
this section); and 


(4) Where the employer is a party to 
a collective bargaining agreement 
governing the job classification that is 
the subject of the H-2B tabor 
certification application, the employer 
must formally cotitact the local union 
that is party to the collective bargaining 
agreement as a recruitment source for 
able, willing, qualified, and available: 
U.S. workers. 

(g) Job Order. (1) 'i’he employer must 
place an active job order with the SWA 
serving the area of intended 
employment no more than 120 calendar 
days before the employer’s date of need 
for H-2B workers, identifying it as a job 
order to be placed in connection with a 
future application for H-2B w'orkers.. 
Unless otherwise directed by the CO, 
the SWA must keep the job order open 
for a period of not less than 10 calendar 
day.s. Documentation of tins step shall 
be sali.sfifid by maintaining a copy of the 
. SWA job order downloaded from the 
SWA Internet job listing site, a copy of 
the Job order provided by the SWA. or 
other proof of publication from the SWA 
containing the text of the job order and 
the start and end dates of posting. If the 
job opportunity contains multiple work 
locations within the same area of 
intended employment and the urea of 
intended employment is found in more 
than one Slate, the employer shall place 
a job order with the SWA having- 
jurisdiction over the place where the 
wmrk has been identined to be^n. Upon 
placing a job order, the SWA receiving 
the job order under this paragraph sball 
promptly transmit, on behalf of the 
ampioyer. a copy of the active job order 
to all States listed in the appUcHlion as 
anticipated works Itas; 

(2) The job order submitted by the 
employer to ihe SWA must satisfy all 
tho requirements for newspaper 
advertisements contained in § 655.17. 

(f) Nev’spaper Advertisements. (1) • 
During the period of time that the job 
order is being circulated for intrastate 
clearance by the SWA .under paragraph, 
(a) of this section, the employer must 
publi.'sh an advertisement on 2 separate 
days, which may be consecutive,, nne of 
which must be a Sunday advertisement 
(except a.s provided in paragraph (f)(2) 
of this section), in a newspaper of 
general circulation semng the area of 
intended employment that has a 
reasonable distribution and is 
appropriate to the occupation and the 
workers likely to apply for the job 
opportunity. Both newspaper 
advertisements must be published only 
after the job order is placed for active 
recruitment by the SWA. 

(2) If the job opportunity is located in 
a rural area that does not have a 
newspaper with a Sunday edition, the 
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employer must, in place of a Sunday 
edition advertisement, advertise in the 
regularly published daily edition with 
the widest circulation in the area of 
intended employment. 

(3) The new.spaper advertisements 
must satisfy the requirements contained 
in §655,17, The employer nuist 
maintain copies of newspaper pages 
(with date of publication and full copy 
of advertisement), or tear sheets of the 
pages of the publication in which thu 
adverti.sements appeared, or other proof 
of publication containing the text of the 
printed advertisements and the dates of 
publication furnished by the newspaper. 

(4} If a professional, trade or ethnic 
publication i.s more appropriate for the 
occupation and the workers likely to 
apply for the |ob opporlunily than a 
general circulation newspaper, and is 
the mOsSi likely source to bring 
responses from able, willing, qualified, 
and available U.$. workers, then the 
employer may use a profes.sional, trade 
or ethnic publication in place of one of 
the newspaper advertisements, but may 
not replace the Sunday advortisomont 
(or the 'fubslitute permitted by 
paragraph (f)(2) of this section). 

(g) Labor Organizations. During the 
period of time that the fob order is being 
clrculalad for intrastate clearance hy the 
SWA under paragraph (o) of this 
section, an employer that is already a 
party to a collective bargaining 
agroomont governing the job 
classification that is the subject of the 
H~2B labor certification application 
must formally contact by U.S. Mail or 
other eRectivn means the local union , 
that i.s party to tha collective bargaining 
ngrocment. An employer governed by 
this paragraph must niaintain dated logs 
demonstrating that such organizations 
•wore contacted and notified of the 
position openings and whether they 
referred qualified U,S, workerfs), 
including number of referrals, or were 
non-rosponsivo to the employer's 
request. 

(h) Layoff. If there has been a layoff 
of U,S, workers by the applicant 
employer in the occupation in the area 
of intended employment wdthin 120 
days of the first dale on which an H-2B 
worker is needsd a.s indicated an the 
.submitted AppHcation for 7'exnporary 
Employment Certification, the employer 
must document it has notified ox will 
notify each laid-off worker of the job 
opportunity involved in the application 
and has considered or will consider 
each liiid-off worker who expresses 
interest in the opportunity, and the 
result of the notification and 
consideration. 

(i) Referral of U.S. workers. SWAs 
may only refer for employment 


individuals for whom they have verified 
identity and employment authorization 
through the process for employment 
verification of all workers that is 
established by INA sec. 274A(b). SWAs 
must provide documentation certifying 
the employment verification that 
satisfies the standards of TNA sec. 
274A{a)(5) and its implementing 
regulations at 8 CFT? 274a.6. 

(j) Heerviiment Report. (1) Ko fewer 
than 2 calendar days after the last date 
on which the job order was posted and 
no fewer than 5 calendar days after the 
dale on which the last newspaper or 
journal advertisement appeared, the 
employer must prepare, sign, and date 
a wTitton recruitment report. The 
emploj’cr may notsubmit the H-2B. 
application until the recruitment report 
is completed. The recruitment report 
must be submitted to the NPC with the 
application. The employer must retain a 
copy of the recruitment report for a 
period of 3 years. 

(2) The rocmitment report must: 

(i) Identify each recruitment source by 
name; 

(ii) State the name and contact 
information of each U.S. worker w'ho 
applied or was referred to the job 
opportunity up to the date of the 
preparation of the rocruitmenl report, 
and the disposition of each worker, 
including any applicable laid-off 
workers; 

(Hi) If applicable, explain the lawful 
job-related roasonls) for not hiring any 
U.S. w'orkers who applied or were 
referred to the position. 

(3) The employer must retain resumes 
(if available) of, and evidence of contact 
with (which may he in the form of an 
atte.s!alion). each U.S. worker who 
applied or was referred to the job 
opportunity. Such resumes and 
evidence of contact must bo retained 
along with the recruitment report for a 
period of no less than 3 years, and must 
be provided in response to an RPI or in 
the event of an audit or an investigation. 

§€55.17 Advertising requirements. 

.Ml advertising conducted to satisfy 
the required recruitment steps under 
§ 655.15 before filing the Application for 
7'empora;>' Employment Certification 
must meet the requirements set forth in 
this section and must contain terms and 
conditions of employment which are 
not less favorable than those to be 
offered to the H-2B vrorkens. All 
adverti.sing must contain the following 
information: 

(a) ITic employer’s narne ami 
appropriate contact information for 
applicants to send resumes directly to 
the employer; 


(b) The geographic area of 
employment xvith enough specificity to 
apprise applicants of any travel 
requirements and where applicants will 
likely have to reside to poiform the 
services or labor; 

(c) If transportation to the vvorksitc(s) 
will he provided by the employer, the 
arhwtising mu.st say .so; 

(d) A description of the job 
opportunity (incUiding the job duties) 
for which labor certification is sought 
wdth sufficient detail to apprise 
applicants of services or labor to be 
performed and the duration of the job 
opportunity: 

(e) The job opportunity's minimum 
ediscafion and experience requirements 
and whetlier or not on-thc-job training 
will be available; 

(f) The work hours and days, expected 
start and end dates of employment, and 
whether or not overtimo wdll he 
available: 

(g) The wage offer, or in the event that 
there are multiple wage offers, the range 
of applicable wage offers, each of which 
must not be less than the highest of the 
prevailing wage, the Federal minimum 
wage, State minimum wage, or local 
minimum wage applicable throughout 
the duration of the certified H-2B 
employment; and 

(h) That the position Is temporary and 
the total ntimber of job openings the 
employer intends to fill. 

§§655.18-555.19 (Reserved) 

§655.20 Apptieatlons for temporary 
employment certification. 

(a) Application Filing Hequiremehi.^. 
An employer who desires to apply for 
labor ceriincation of temporary 
ehiployment for one or more 
nonimmigrant foreign positions must 
file a completed Appl/caf/on /or 
Tempmnry Employment Certification 
fomi, and a copy of the recruitment 
report completed in accordance with 
§655.13{j). 

(b) Fifing. An ompioyer must 
complete tho AppHctliion for Teniporoiy 
Employment Cortification and send it by 
U.S. .Mail or private mail courier to the 
NPC. Employers are strongly 
encouraged to keep receipts of any 
mailings. The Department will publish 

a Notice in the Federal Register 
identifying the address or addresses to 
which applications must be mailed, and 
will also post these addresses on the 
Department's Internet Web site at 
http://iwnv.foTeignhborcert.cloIefa.gov/. 
The form must hear the original 
signature of the employer (and that of 
the employer's authorized attorney or 
agent if the employer i.s reprs.sented by 
an attorney or agent). The Department 
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may. at a future date, require 
applications to be filed eloctronicaily in 
addition tn or instead of by U.S. Mail or 
private mail courier. 

(c) Except where otherwise permitted 
under §655.3, an as.sociation or other 
organization of Gmployor.s is nut 
permitted to file master applications on 
behalf of its eraployer'inembers under 
thGH-2B program, 

(d) Certification of more than one, 
position may be requested on the 
application as long as all H-2B workers 
will perform the same services or labor 
on the same terms and conditions, in 
the same occupation, in the same area 
of intended employment, and dvifing the 
same period of employment. 

(e) Except where otherwise permitted 
under § 655.3. only one Application for 
Temporary Employment Certification 
may be filed for worksitG(s) within niut 
area of intended employment for each 
job opportunity with an employer. 

(f) Where a onf*-time occurrence lasts 
longer than one year, but less than 18 
month.s, the employer will be issvicd a 
labor certification for the entire period 
of need. Where a one-time occurrence 
lasts 18 months or longer, the employer 
will be required to conduct another 
labor market for the portion of time 
beyond 12 months. 

§655.21 Supporting evidence far 
temporary ne^. 

(q) Statement of Temporal}' Need, 
Each Application for Temporary 
Employment Ccrtipcathn must include 
attestations regarding temporary need in 
the appropriate sections. The employer 
nu].st include a detailed statement of 
temporary need containing the 
following: 

( 1 ) A description of tho employer’s 
business history and activities (/.c., 
primary produrts or services) and 
schedule of operations throughout the 
yoar; 

(2) An explanation regarding why the 
nature of tho employer’s joh opportunity 
and number of foreign workers being 
requested for certihoation reflect a 
temporary need; 

{3J An explanation regarding how (he 
request for temporary labor certification 
meets one of the regulatory standards of 
a one-tirne occurrence, .sea.sona!, 
pcakload. or intermittent need under 
§ 655-6{b) as defined by DIIS under 
BCFK 2U.2{h)(C)fiiKB);and 

(4] If applicable, a statement justifv’ing 
any increase or decrease in the number 
of H-2D positions being requested for 
certification from the previous year. 

fb| Request far Supporting Evidence. 

In circumstances where the CO requests 
evidence or documentation 
suhstantiating the employer’s temporary 


need through a RFi under § 655.23(c) to 
.support a Final Delennination, or 
notifies tlte employer that its 
application is being audited under ' 

§ 655.24, the employer must timely 
furnish the requested supplemental 
information or evidence or 
documentation. Failure to provide the 
information requested or iate 
submissions may be ground.? for the 
denial of the application. All such 
documentation or evidence becomes 
part of the record of the application. 

(c) Retention of documentation. The 
documentation required in this section 
and any other supporting evidence 
just! fying the temporary need by the 
employer filing the Application for 
Temporary' Employment Certification 
must be retained for a period of no loss 
than 3 years from the date of the 
certification. 

§ 655.22 Obligations of H-2S employers. 

An employer seeking H-2B labor 
certification must attest as part of the 
Application for Temporary Employnnent 
Cerfi/tcoffon that it will abide by the 
following conditions of this subpart: 

(a) Tho employer is offering terms and 
working conditions norma! to U.S. 
workers similarly employed in the area 
of intended employment, meaning that 
they may not be unusual for workers 
performing the same activity in the area 
of intended employment, and which are 
not loss fevorahie than those offered to 
the H-2B worker(s) and are not less than 
the minimum terms and conditions 
required hy this subpart. 

(b) The specific job opportunity for 
which the employer is requesting H-2B 
certification is not vacant because the 
former occupant(s) is (are) on strike or 
locked out in the course of a labor 
dispute involving a work stoppage. 

(c) The job opportunity is open to any 
qualified U.S. worker regardless of race, 
color, national origin, age. sex, religion, 
handicap, or citizenship, and the 
employer has conducted the required 
recrviltment, in accordance with the 
regulations, and has been un.succes5ful 
in locating sufficient numbers of 
qualified U.S. applicants for the job 
opportunity for which labor certification 
Is sought. -Any U.S. worker applicants 
were rejected only for lawful, job-related 
reasons, and the employer mvist retain 
records of ail rejections. 

(d) During the period of employment 
that is the subject of the labor 
certification application, the employer 
will comply with applicable Federal. 
Stale and local employmenl-rel.ited 
laws and regulations, including 
employment-related health and safety 
laws; 


(g) The offered wage equals or exceeds 
the highest of the prevailing wage, the 
applicable Federal minimum wage, the 
State minimum wage, and local 
minimum wage, and the employer will 
pay the offered wage dxiring the entire 
period of the approved H~2B labor 
certification. 

(0 Upon the separation from 
employment of H-2B worker! s) 
employed under the labor certification 
application, if such separation occurs 
prior to the end date of the employment 
specified in the application, the 
employer will notify the Department 
and DHS in writing (or any other 
method specified by the Department or 
DHS in the Federal Register or the Code 
of Federal Regulations) of the separation 
from employment not later than 2 work 
days after such separation is discovered 
by the employer. An abandonment or 
abscondment shall be deemed to begin 
after a worker fails to report for work at 
the regularly scheduled lime for 5 
con,secutivo working days without the 
consent of the employer. Employees 
may be terminated for ca«.?e, 

(g)(1) The offered wage is not based 
on commissions, bonuses, or other 
incentives, unlB.ss the employer 
guarantees a wage paid on a weekly, bi- 
w^eekly. or monthly basis that equals or 
exceeds five prevailing wage, or the legal 
Federal, State, or local minimum wage, 
whichever i.s highest. The eniplo 3 ^Br 
must make all deductions from tho 
worker’s paychecks that are required by 
law. The job offer must specify all 
deductions not requirod by law that the 
employer will make from tho worker's 
paycheck. All deducliphs must, he 
reasonable. However, an employer. . 
subject to the FLSA may not make 
deductions that would violate the FLSA. 

(2) The employer has contractually 
forbidden any foreign labor contractor 
or recruiter whom me employer engages 
in international recruitment of H-2B 
workers to seek or receive payments 
from prospective employees, except as 
provided for in DHS regulations at a 
CFR 214,2(hK5)(xi){A). Tliis provision 
does not prohibit employers or their 
agents from receiving reimbursement for 
cost.? that arc the responsibility of the 
worker, such as government required 
passport or visa fees. 

(hj The job opportunity is a hona fide, 
full-time temporary’ position, the 
qualifications for tvhich are consistent 
w'ilh the normal and accepted 
qualifications required by non'H-2B 
employers in the same or comparable 
occupations. 

(i) The employer has not laid off and 
will not lay off any similarly fimployed 
U.S. worker in the occupation that is the 
subject of the Application for 
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Tfimpamry EinployniDiit Certification in 
the area of intended employment within 
the period beginning 120 calendar days 
before the date of need through 1 20 
calendar days after the date of need, 
except where the employer also attests 
that it offered tho )ob opportunity that 
is the subject of the application to those 
laid off U,S. \vor.k:cr(.s] and the U.S. 
■vvDrker(s) cither refused the job 
opportunity or was rejected for the jnh 
opportunity only for lawful, job-related 
reasons. 

{}) The employer and its attorney or 
agent? have not sought or received 
payment of any kind from the employee 
for any activity related to obtaining the 
labor certification, including payment of 
the employer’.? attorneys’ or agent fees, 
Application for Temporary Employment 
Certification, or recr-uitmant costs. For 
purposes of this paragraph, payment 
include.?, but is not limited to, monetoxy 
paj'ments. w'agc concessions (including 
deduction.? from wages, salary, or 
benefits), kickbacks, bribes, tribute.?, in 
kind payments, and fi’ee labor. 

(k) If fhe employer is a job contractor, 
it W'ill not place any Ii-2B workers 
employed pursuant to the labor 
cerlificalion application with any other 
employer or at another employer’s 
worksite 

(l) Tha employer applicant first 
makes a written bona fide inquiry as to 
whether tha other employer has 
displaced or intends to displace any 
similarly employed U.S, woi'kars within 
the urea of intended emplojTnent within 
the period beginning 120 days before 
through 120 calendar days after the date 
of need, and the other employer 
provides written confirmation that it has 
not so displaced and does not intend to 
dispiace such U.S. workers, and 

(2) All worksites are listed on the 
certified Appiicatiort for Temporxjry 
Employment Ccrtificatior:. including 
amondments or modifications. 

(1) The employer vviH not place any 
H-2B worker? employed pursuant to- 
this application outside the area of 
intended employment listed on the 
Application for Temporary Emphyment 
Certification unless the employer has 
obtained a new temporary labor 
certification from the Department. 

(ni) Unless the H-2B worker will be 
sponsored by another subsequent 
employer, the employer will inform 
H-2B workers of the requirement that 
they leave the U.S, ot the end of the 
authorized period of stay provided by 
DHS or separation from tho employer, 
whichever is earlier, a.s required in 
S 655.35 ofthi.? part (absent any 
exten.sion or change of such worker's 
statu.? or grace period pursuant to DHS 
regulations), and that if di.?missRd by 


the employer prior to the end of the 
period, the employer is liable far return 
transportation. 

(n) The dates of temporary need, 
raason for temporary need, and ntimber 
of positions being requested for labor 
certification have been truly and 
accurately staled on the application, 

§ S5S.23 Receipt end processing of 
applications. 

(a) F;7//i^ Dote. Applications received 
by U.S- Mail or private courier shall be 
considered filed when determined by 
Ihe NPG to be complete. Incomplete 
applications shall not be accepted for 
processing or assigned a receipt date, 
but shall be returned by U.S. Mail to the 
employer or the employer's 
representative as incomplete. 

(b) jProce?.?ing. The CO will review 
complete applications for an obsence of 
errors that would prevent certification 
and for compliance with the criteria for 
certification. The CO will make a 
determination to certify, deny, or issue 
a Request for Further Information prior 
to making a Final Delermination on the 
application. Criteria for certification, as 
used in this subpart, arc whether (he 
employer has: established the need for 
the nonagricullural services or labor to 
be perfomed is temporary in nature; 
estahli.shed that the number of w'orker 
positions being requested for 
certification is justified and represent 
bona fide job opportunities: mado nil the 
assurances and met all the obligations 
required by § 655.22: and complied with 
all remiirements of the program. 

(c) fleguesf for Further Information. 

(1) If the CO determines that the 
employer has made all necessary 
atte.slations and assurances, but the 
application fails to comply with one or 
more of the criteria for certification in 
paragraph (b) of this section, the CO 
mast issue a RFI to the employer. The 
CO will issue the written RFI within 7 
calendar days of the receipt of the 
application, and send it by means 
normally assuring next-day delivery. 

(2) The RFI must: 

(i) Specify the rcasonls) why the 
application is not sufficient to grant 
temporary labor cfirtification, citing the 
relevant regulatory standard(s) and/or 
special procedure(s): 

(ii) Specify a date, no later than 7 
calendar days from the date of the 
written RFI, by which the supplemental 
information and documentation must be 
received hy the CO to be considered; 
and 

(iii) Slate that, upon receipt of a 
response to the written RFI, or 
expiration of tile stated deadline for 
receipt of the response, the CO will 
review the existing application as wall 


as any supplemental materials 
submitted by the employer and issvse a 
Final Determination, IFunusual 
circiimstance..s warrant, the CO may 
issue one or more additional RFIs prior 
to issuing a Final Determination. 

(3) The CO will issue the Final 
Determination or the additional RFI 
within 7 busines.? days of receipt of the 
employer's response, or 'within BO day.? 
of the employer's date of need, 
whichever is later. 

(4) Compliance with an RFI does not 
guarantee that the employer's 
application will be certified after 
submitting the information. The . 
employer'.? documentation must justify 
its cho.sen standard of temporary need 
or otherwise overcome the stated 
deficiency in the application. 

(d) Failure to comply with an RFI, 
including not providing all 
documentation within the specified 
time period, may result in a denial of 
the application. Such failure to comply 
with an RFI may also re.sult in a finding 
by tho CO requiring supendsed 
recruitment under § D35.30 in future 
filings of H-2B temporary labor 
certification applications.' 

S 655.24 Audits, 

(a) Discretion. OFLC will condxict 
audits of H-2B temporary labor, 
certification.applications. The 
applications selected for audit will be 
chosen within the sob discretion of 
OFI.C, 

(b) Aud/t teffer. When an application 
b selected for audit, the CO shall Ts-sue 
an audit letter to the employer. The 
audit latter will: 

(1) State the appHctitioii has been : 
selected for audit and note 
documentation that must: be submitted 
hy the employer: 

( 2 ) Specify'a date, no fewor than 14 
day.? and ho more than 30 days from the 
date of the audit letter's issuance, hy 
which the required documentation must 
be received by the CO: and 

(3) Advise that failure to comply with 
the audit process may re,?uft in a finding 
by ihe CO to: 

(i) Require the employer to conduct 
supervised recruitment under §655.30 
in future filings ofII-2B temporary 
labor certification application.? for a 
period of up to 2 years, or 

(ii) Debar the employer from future 
filings ofH-2B temporary labor 
certification applications as provided in 
§655.31. 

(c) Supplemental information. Ehiring 
the course of the audit examination, the 
CO may request supplemental 
information and/or documentation from 
the employer to complete the audit. 
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(d) Audit violations. If. as a result of 
the audit, the CO determines the 
employer failed to produce all required 
documentation, or determine.*? that the 
employer made a material 
misrepresentation with respect to the 
application. Ihe employer may be 
required to conduct supervised 
recruitment under §655.30 in future 
filings of H~2B temporary labor 
certificafkm applications for up to 2 
years, or may be subject to debarment 
pursuant to §655,31 or other sanctions. 
The CO may provide the audit findings 
and underlying documentation to DHS, 
VVHD, or another appropriate 
enforcement agency. The CO may refer 
any findings in;U an employer 
discouraged an eligible U.S. worker 
from applying, or failed to hire, 
discharged, or otherwise discriminated 
against an eligible U.S. worker, to the 
Department of lusticc. Civil Rights 
Division, Office of Special Counsel for 
Unfair Immigration Related 
Employment Practices. 

§§655.25-655.29 [Reserved] 

§ 655.30 Supervised recruitment. 

(aj Supf?rwss(J recruitment. Where an 
amployer is found to have violated 
program requirements, to have made a 
material misrepresentation to the 
Department, or to have failed to 
adequately conduct recruitment 
activities dr failed ui any obligation uf 
this part, the CO may require pre* filing 
supervised recruitment. 

0)) flegufremonfs. Supervised 
recruitment shall, consist of advertising 
for the job opportunity or opportunities 
in accordance virith the required 
recruitment steps outlined under 
§ 655.15 , except as otherwise provided 
helow. 

(1) The CO will direct where the 
adverlisoments are to be placed. 

(2) The employer must supply a draft 
advertisement and job order to the GO 
for review and approval no fewer than 
150 days before the date on which the 
foreign worker(.s} will commence work 
unless notified by the CO of lha need for 
Supervised Recruitment less than 150 
{lays before the date of need, in which 
case the employer must supply the 
drafts within 30 days of receipt of such 
notification. 

(3) Each advertisement must comply 
with the requirements of § 655.1 7(a). 

(4) The adv«rti.sem 0 nt shall be placed 
in accordance with guidance provided 
by the CO. 

(5) The employer will notify the CO 
when the arivertisemenfa are olaced. 

(c) Recruitment report. No fewer than 
2 days after the last day ofthe posting 
of the job order and no fewer than 3 


calendar days aft^ the date on which 
the fast new'spaper or journal 
advertisement appear^, the employer 
must prepare a detailed written report of 
the employer’s supervised recruitment, 
signed by the employer as outlined in 
§ 655.15{i). The employer must submit 
the recruitment report to the CO within 
30 day.s of the date ofthe first 
advertisement and must retain a copy 
for a period of no less than 3 years. 1‘hc 
reerrvitment report must contain a copy 
of a ll advertisements and a copy of the 
SWA job order, including the dates so 
placed. 

(d) The CO may refer any findings 
that an employer or its representative 
discouraged an eligible U.S. worker 
from applying, or failed to hire, 
di-scha^ed, or otherwise discriminated 
against an eligible U.S. ivorkcr, to the 
Deparlment of Justice, Civil Rights 
Division. Office of Special Counsel for 
Unfair immigration Related 
Employment Practices. 

§ 655.31 Debarment. 

(a) The Administrator, OFLC may not 
issue fijtuxe labor certifications under 
this subpart to an employer and any 
successor in interest to the debarred 
employer, subject to the time limifa set 
forth in paragraph (c) of this .section, if: 

(t) The Admini.strator. OFLC finds 
that the employer substantially violated 
a material term or condition of its 
temporarj' labor certification wdth 
respect to the employment of domestic 
or nonimmigrant workers: and 

(2) The Administrator. OFLC issues a 
Notice of Intent to Dehor no later than 
2 years after the occurrence of the 
violation. 

(b) The Administrator. OFLC may not 
issue future labor certifications under 
this subpert to an employer repre.sented 
by an agent or attorney, subject to the 
time limits .set forth in paragraph (c) of 
this section, if: 

( 1 ) The agent or attorney participated 
in, had knowledge of. or had reason to 
know of, the employers substantial 
violalion; and 

(2) Tlie Admini.strator issues tho agent 
or attorney a Notice of Intent to Debar 
no later than 2 years after the 
occurrence of the violation. 

(c) No employer, attorney, or agent 
may be debarred under this subpart for 
more than 3 years. 

(d) For the purposes of this section, a 
.substantia! violation includes: 

(1) A pattern or practice of acts of 
commis.sion or omission on the part of 
the employer or the employer’s agent 
that: 

(i) Are significantly injurious to the 
wages or benefits offered under the H- 
2B program or w'orking conditions of a 


significant number of the employer’s 
U.S, or H-2B workers; 

(ii) Reflect a significant failure to offer 
emplayment to each qualified domestic 
worker who applied for the job 
opportunity for which certification was 
being sought, except for lawful job- 
related reasons: 

(iii) Refiect a significant failure to 
comply with the employer’s obligations 
to recruit U.S. workers as set forth in 
this subpart; 

(iv) Reflect a significant failure to 
comply with the RFI or auditproccss 
pursuant to §§ 655.23 or 655.24: 

(v) Reflect the employment of an H- 
2B worker outside the area of intended 
employment, or in an activity.factivitios, 
not listed in the job order (odierthan an 
activity minor and incidental to the 
activily/activities listed in the job 
order), or after the period of 
employment specified in tho job order 
and any approved extension: or 

(vi) Reflect a .significant failure to 
comply with the superxdsed recruitment 
process pursuant to §655.30. 

(2) Fraud involving the Application 
for Temporary Employment 
Certification or a response to an audit: 

(3) A significant failure to cooperate 
with a DDL investigation or with a DOl. 
official performing an investigation, 
inspection, or law* enforcement function 
under this .subpart: 

(4) A significant failure to comply 
with one or more sanctions or remedies 
imposed by the ESA for vioUtion(s) of 
obligations under this subpart found by 
that agency (if applicable}, or with one” 
or more decisions or orders of the . 
Secretarydr a court order secured by the 
Secretary: or 

(5) A single heinous act showing such 
flagrant disregard for the law that ntture 
compliance with program raquiroment.s 
cannot reasonably bo expected. 

(e) DOL procedures for debarment 
under this section will be as follows; 

(1) The Administrator. OFLC will 
send to the employer, attorney, or agent 
a Notice of Intent to Debar by mean.s 
normally ensuring next-day delivery, 
which will contain a detailed statement 
ofthe grounds for the proposed 
debarment. The employer, attorney, or 
agent may .submit evidence in rebuttal 
within 14 calendar days of the date the 
notice is issued. The Administrator, 
OFLC must consider oil relevant 
evidence presented in deciding whether 
to debar the employer, attorney, or 
agent. 

(2) If rebuttal evidence is not timely 
filed by the empiuyer, attorney, or agent, 
the Notice of In tent io Debar will 
become ihe final decisiou ui'lhe 
Secretary and take effect immediately at 
tho end ofthe 14-day period. 
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(3] If. after reviewing the emplnyHr’.s 
timely filed rebuttal evidence, the 
Administrator, OFLC determines that 
the employer, attorney, or agent more 
likely than not meets one or more of the 
bases for debarment under § 655.31(d). 
the Administrator, OFLC will notify the 
employer, by means normally ensuring 
next-day delivery, within 14 calendar 
clay.s after receiving such timely filed 
rebuttal evidence, of his/her final 
determination of debarment and of the 
employer, attorney, or agent’s right to 
appeal. 

(•4) The Notice of Debarment must he 
in writing, must state the reason for the 
debarment finding, inchiding a detailed 
explanation of the grounds for and the 
duration of the debarment, and must 
offer the employer, attorney, or agent an 
opportunity to refiuest a hearing. The 
notice must state that to obtain such a 
review or hearing, the debarred party 
must, within 30 calendar days of the 
date of the notice file a written request 
to the Chief Administrative Law Judge, 
United States Department of Labor, 8QQ 
K Street, NW., Suite 4Q0-N. 

Washington, DC 20001-8002. and 
simultaneously serve a copy to the 
Administrator, OFLC. The debarment 
will take effect 30 days from the date the 
Notice of Debarment Is issued, unless a 
requoslfora hearing isproperly filed 
within 30 days fi-om the date the Notice 
of Debarment is issued. The timely 
filing of a reque.st fora hearing .stay.s the 
debarment pending the outcome of the 
appeal. 

HeoTiTig. Witlfin 10 days of 
receipt of the request lor a hearing, the 
Adminksiralor, OFLC will send a 
certified copy of the ETA case file to the 
Chief Administrative Law Judge by 
means normally assuring next-day 
dslivej'y. The Chief Administrative Law 
Judge will immediately assign an ALJ to 
conduct the hearing, The procedures in 
29 CFRpart 18 apply to such hearings, 
except that the request for a hearing will 
not bo considorod to be a complaint to 
which an answer is required. 

(ii) Decision, After the hearing, the 
ALJ must affirm, reverse, or nmdify the 
Administrator, OFLC 's determination. 
The ALJ’s decision must bo provided 
immediately to the employer. 
Administrator. OFLC. DHS, and DOS by 
means normally assuring next-day • 
delivery. The ALJ’s decision is the final 
decision of the Secretary, unless either 
party, within 30 calendar days of the 
ALI'.s decision, seeks review of the 
dcci-sion with the Administrative 
Review Board (ARB). 

(iil) Review by the ARB. 

(A) Any party wishing review of the 
decision of an ALJ must, within 30 days 
of the decision of the ALJ. petition the 


ARB to review the' decision. Copies of 
the petition must he served on all 
{larties and on the ALJ, The ARB. must 
decide whether to accept the petition 
within 30 days of receipt If the ARB 
declines to accept the petition or if the 
ARB does not issue a notice accepting 
a petition within 30 days after the 
receipt of a timely filing of the petition, 
the decision of the ALJ shall be deemed 
the final agency action. If a petition for 
review is accepted; the decision of the 
ALJ shall he stayed unless and until the 
ARB issues an order affirming the 
decision. The ARB miist serve notice of 
its decision to accept or not to accept 
the petition upon the ALJ and upon all 
parties to the proceeding in person or by 
certified mail. 

(D) Upon receipt of the ARB’s notice 
to accept the petition, the Office of 
Administrative Law fudges shall 
promptly forward a copy of the 
complete hearing record to the ARB. 

(C) Where the ARB has delermlnod to 
review such decision and order, the 
ARB shall notify each party of: 

( J) The issue or issues raised: 

(2) The form in which submissions 
shall bo made (i.e., briefs, oral argument, 
etc.); and 

(3) The time within which such 
prssontation shall be submitted. 

(D) The ARB’s final decision must be 
Issued within 90 days ftoni the notice 
granting the petition and served upon 
all parties and the ALJ, in person or by 
certified mail. If the ARB fails to 
provide a decision within 90 days from 
the notice granting the petition, the 
ALJ's decision will be the final decision 
of the Secretary. 

(f| Intet'Agency hepoTting. After 
completion of the appeal process, DOL 
will inform DHS and other appropriate 
enforcemefit agencies of the finding.'? 
and provide a copy of tho Notice of 
Debarment. 

§ 655.32 Labor certification 
delerminatfons. 

(a) CO.’:. The Administrator, OFLC. Is 
the Department’s National CO. The 
Administrator, and tho CO(s) in the NPC 
(by virtue of delegation from the 
Administrator), have the authority to 
certify or deny applications for 
temporary employment certification 
under the H-2B nonimmigrant 
classification. If the Administrator 
directs that cartain types of temporary' 
labor certification applications or 
specific applications under the H-2B 
nonimmigrant classification be handled 
by the National OFLC, the Director of 
the Chicago NPC will refer such 
applications to the Administrator. 

ft)) Determination. The CO will make 
a determination either to grant or deny 


the Application for Temporary 
Employment Certification. The CO wd! 
grant the application if and only if the 
employer has met all the requirements 
of this subpart, including the criteria for 
cerlifioation defined in § 655.23{bi, thus 
demonstrating that an insufficient 
number of qualified U.b, workers arc 
available for the job opportunity for 
which certification is .sought and the 
employment of the H~2B workers will 
not adversely affect the benefits, wages, 
and working conditions of similarly 
employed U.S. workers. 

(c) iVoficc. The CO will notify the 
employer in writing (either 
electronically or by U.S. Mail) of the 
labor certification determination. 

(d) Approved certification. If 
temporary labor certification is granted, 
the CO must send the certified 
Application for Temporary Employment 
Certification and a Final Determination 
letter to the employer, or. if appropriate, 
to tho employer’s agent or attorney with 
a copy to the employer. The Final 
Determination letter will notify' the 
employer to file tho certified application 
and any other documentation required 
by USCIS with the appropriate USCIS 
office. 

(c) Denied certification.ll temporary 
labor certlficatinn is denied, the Final 
Determlnslion letter will: 

( 1 ) State the reasonls) certificulion Is 
denied, oiling the relevant regulatory 
standards and/or special procedures; 

(2) If applicable, addrass the 

avaiiabilvty of U.S. workers in the 
occupation as well as tho prcvniling 
bcncnls, wages, and working conditions 
of similflfly employed iJ.S. workers in 
the occupation and/qr any applicable 
special procedures; . ; . 

(3) Offer the employer an opportunity 
to request adininistrativo review of the 
denial available under § BS5.33, or to 
file a new application in. accordance 
with specific instructions provided by 
tho CO; and 

(4) State that if tho employer docs not 
request administrative review itv 
acct>rdance with §653.33, the denial is. 
final and the Department will not 
Further consider that application for 
temporary alien noriagricuiiural labor 
certification. 

(0 Partial CerUfiention. The CO may, 
in his/her discretion, and to ensure 
compliance with ail statutory and 
regulatory requirements, i.ssua a partial 
certification, reducing either the period 
of need, the number of H-2B positions 
being requested, or both, based upon 
information the CO receives in the 
course of processing the temporary labor 
certification application, an RFI, or 
otherwise. If a partial labor certification 
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is issued, ihe Final Determination letter 
will: 

( 1 ) Stale the reasoii(.s) for which either 
the period of need and/or the number of 
H-2B positions requested has been 
reduced, citing the relevant regulatory 
standards and/or special procedures; 

(2) If applicable, address the 
availability of U.S, workers in the 
occupation; 

(3) Offer the employer an opportunity 
to request adminislralive review of the 
partial labor certification available 
under §655.33; and 

(4) Slate that if the employer does not 
request administrative! rcvieiv in 
accordance with § B55.33, the partial 
labor certification is final and the 
Department will not further consider 
that application for temporary 
nonagricullural labor certification. 

§ 655.33 Administrative review. 

(a) Request for review. If a temporary 
labor certification is denied, in whole or 
in part, under § 655.32. the employer 
may request review of the denial by the 
BALCA. The request for review: 

(1) Must be sent to the BALCA. rvith 
a copy simultaneously .sent to the CO 
who denied the application, within 10 
calendar days of t ne date of 
determination; 

(.2) Must clearly identify the particular 
temporary labor certification 
deternfination for which review is 
sou^^t; 

{3] Musi set forth the pnrlicular 
grounds ibr the rBque.st: 

(4) Must include a copy of the Final 
Determination; and 

(5) May contain only legal argument 
and such evldonco as wns actually 
submif tod to the CO in support of the 
application. 

fb) Upon the receipt of a request for 
review, the CO shall, within 5 business 
days assemble and submit tho Appeal 
File using means to ensure same day or 
overnight delivery, to tho BALCA, tho 
employer, and tlm Associate Solicitor ' 
for Employment and Training Legal ' 
Services. Office of the Solicitor, U.S. 
Department of Labor. 

ic) Within 5 bustnas.s day.s of receipt 
ofthe Appeal Fils, the counsel for the 
CO may submit, using means to ensure 
.same day or overnight delivery, a brief 
in support of the CO’s decision. 

(d) 'f'he Chief Administrative Law 
Judge may designate a single member or 
a three member panel of the BALCA to 
consider a particular case. 

(0) The BALCA must review a denial 
of temporary labor certification only on 
the ba.si.-? of the Appeal File, the request 
for review, and any legal briefs 
submitted and must; 

(1) Affirm the denial of the temporary 
labor certification; or 


(2) Direct the CO to grant the 
certification; or 

(3) Remand to the CO for further 
action. 

(f) The BALCA should notify’ the 
employer, the CO, and counsel for tho 
CO of its decision vvithm 5 business 
days of the submission of the CO’s brief 
or 10 days after receipt of the Appeal 
File, whichever is earlier, using means 
to ensure same day or overnight 
delivery. 

§ 555.34 Validity of temporary tabor 
certifications. 

(a) Vaij'djfy Period. A temporary labor 
cerUficalion is valid only for the period 
of time between the beginning and 
ending dates of employment, as certified 
by the OFLC Adnuhistrator on the 
Application for Temporary Employment 
Cehification. The certification expires 
on the last day of authorized 
employment. 

(b) Scope of Validity. A temporary 
labor certification is valid only for the 
number of H-2B positions, the area of 
intended employment, the specific 
services or labor to be performed, and 
the employer specified on the certified 
Application for Tempomry Employment 
Certification and may not be transferred 
from one employer to another. 

(c) Amendments to Applications. (1) 
Applications may be amended at any 
time, before the CO’s certification 
determination, to increase the number 
of positions requested in the initial 
application by not more than 20 percent 
{50 percent for employers requesting 
loss than 10 positions) without requirujg 
an additional recruitment period for 

U S. workers. Requests for increases 
above the percent prescribed, without 
additional recruilineiit, may be 
approved by the CO only when the 
request is submitted in witing, the need 
for additional workers could not have 
been reasonably foreseen, and the 
employer's services or products will be 
in jeopardy prior to the time that now’ 
H'-2B workers could he seevired. 

(2) Applications may be amended to 
make minor changes in the period of 
employment, only when a -written 
request is submitted to the CO and 
written approval obtained in advance. 

In considering whether to approve the 
request, the CO will review the reasonfs) 
for the request, determine whether the 
reason(s) are on the whole justifiGd. and 
take into account the effectfs) of a 
decision to approve on the adequacy of 
the underlying test of the domestic labor 
market for the job opportunity. 

{3J Other amendments to tfie 
appiicatioTi, Includihg elements of the 
job offer and the place of w'ork, may be 
requested, in writing, and will be 


granted if the GO determines the 
proposed amendmont{s) are justified 
and will have no significant effect upon 
the CO’s ability to make the labor 
certification determination required 
under § 655.32. 

(4) The CO may change the date of 
need to reflect an amended date when 
delays occur in the adjudication of the 
Application for Temporaiy Employment 
Certification, through no fault of the 
employer, and the certification would 
otherwise become valid after the initial 
date of need. 

§ 555.35 Required departure. 

(a) Limit to worker’s stay. As defined 
further in DHS regulations, a temporary 
labor certification shall limit the 
authorized period of stay for any H-2B 
worker who.se admi.ssion is based upon 
if. 8 CFR 214,2(hKl3). A foreign worker 
may not remain in the U.S. beyond the 
validity period of admission by DHS in 
II-2B status nor beyond separation from 
employment, whichever occurs first, 
absent any extension or change of such 
worker's status or grace period pursuant 
to DHS regulations. 

(b) Notice to worker. Upon 
establishment of a pilot program by DHS 
for registration of departure, the 
employer must notify any H-2B worker 
starting work at a job opportunity for 
which tho employer ha.'? obtained labor 
certification that the H--2B worker, 
when departing the U.S. by land at the 
conclusion of employment as dfl,soribed 
in paragraph (a) of this section^ must 
register such departure at the place and 
in the manner prescribed by, DHS. This 
requirement will apply only to H^2B 
foreign V'l’brkers. entering from ports of 
entry participating in the DHS pilot 
program. 

§655.50 Enforcement process. 

(a) Authority of the WHO 
Administrator. The WHD Administrator 
shall perforni ail the Secretary's, 
investigative and enforcement functions 
under sees. llDl(aKlS)(H)(ii)(b). 
103(a)(6), and 214(c) of the INA, 
pursuant to the delegation ofauthority 
from tho Secretary of Homeland 
Sacurity to the Secretary of Labor. 

(b) Condwef of investigations. The 
Admini-strator, WHD, shall, either 
pursuant to a complaint or otherwise, 
conduct such investigations a.s may, in 
the judgment of the Administrator, be 
appropriate, and in connection 
therewith, may enter and inspect such 
places and such records (and make 
transcriptions or copies theroof), 
question such persons, andgaihei suth 
information as deemed necessary by the 
Administrator to determine compliance 
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j-egarding the matters which are the 
subject of investigation. 

(c) Employer cc'opera?ion/Qra//o6j7/ty 
of records. An employer shall at all 
times cooperate in administrative and 
enforcement proceedings. An empiover 
being investigated shall make available 
to the tVHD Administrator such record.s. 
information, persons, and places a.s the 
Administrator deem.s appropriate to 
copy, transcribe, question, or inspect. 
Where the records are maintained at a 
central recordkeeping office, other thaii 
in the place orplace.s of emplo}nTient. 
such records must be made available for 
inspection and copying within 72 hours 
following notice from the Secretary, or 

a duly authorized and designated 
representative. No employer or 
representative or agent of an employer 
subject to the provisions of secs. 
noi(aKl5KH){nKb) and 214(cl ofthc 
IN.A and/or of this subparl shall 
interfere with any official of the 
Department who is performing an. 
investigation, inspection, or law 
enforcement function pursuant to 8 
U.S.C. 110l(a)(15l(H)(iiKh) or 1184(c). 
Any such interference shall be a 
violation of the labor certification 
application and of this subpnrt. and the 
Adtninistrator may take such further 
HCtlons as the Admiitistralor considers 
appropriate, (Federal criminal statutes 
prohibit carlain interference with a 
Federal officer in the performance of 
official duties. 18 U.S.C. ill and 18 
U.S.C. 1114.) 

(d) Confidontiality. The WHD 
Administrator shall, to the extant 
possible under existing law, protect the 
confidentiality of any person who 
provides information to the Department 
in confidoncD in the course of an 
inVDstigiitinn or otherwise under this 
s'ubpart. 

§655-60 Violations. 

The WHD Administrator, through 
investigation, shall determine whether 
an en^ioyer ha.«s — 

(a) Filed a petition with ETA that 
willfully misrepresents a material fact. 

(b) Substantially failed to meet any of 
ihe conditions of the labor cortification 
application attested to. as listed in 

§ 655.22, or any of the conditions of the 
DHS Form 1-129. Petition for a 
Nonimmigrant Worker for an H-2B 
w'orker in 8 CFR 214, 2(h), 

(n) Misrepresented a motcriai fact to 
tlie State Department during the vj.sa 
application process. 

§655,65 Remedies for violations, 

(a) Upon determining that an 
enipioyer has willfully failed to pay 
wages, in violation of the attestation 
required by § 653.22(e) or w'illfully 


required employees to pay for fees or 
expenses prohibited by § 655.22Q). or 
willfully made impermissible 
deductions from pay as provided in 
§ 655.22(g), the WHD Administrator 
may assess civil ntoney penalties that 
are equal to the difference between the 
amount that should have been paid and 
the amount that actually was paid to 
.•iuch nonimmtgranl(s), not to exceed 
510,000. 

(b) Upon deteimining that an 
employer has terminated by layoff or 
otherwise any employee described in 
§622.55{k) of this part, within the 
period described in that section, the 
Administrator may assess civil money 
penalties that are eqtial to the wages that 
would have been earned but for tlie 
layoff at the H-2B rate for that period, 
not to exceed $10,000. No civil money 
penalty shall bo assessed, however, if 
the employee refiised the job 
opportunity, or was terminated for 
lawful, job-related reasons. 

(c) The Administrator may assess civil 
money penalties in an amount not to 
exceed SIO.OOO per violation for any 
sub.stantial failure to meet the 
conditions provided in the H-2D 
AppUcation for Temporary Emphyment 
C{?rf/,fictifion or the DHS Form 1-129, 
Petition for a Nonimmigrant Worker for 
an H-2B worker or successor form, or 
any willful misrepre-sentation in the 
application or petition, or a failure to 
cooperate with a Department audit or 
investigation. 

(d) Substantial failure in paragraph (h) 
of this section shall mean a willful 
failure that constitutes a significant 
deviation from the terms and conditions 
of the labor condition application or the 
DHS Form 1-129, Petition for a 
Nonimmigrant Worker for an H-2B 
worker or successor form. 

(e) For purposes of tliLs suhpart, 
"willful failure" means a knowing 
failure or a reckless disregard with 
respect to whether the conduct was 
contrary to sec. 214(c) of the INA, or this 
subpart. See AfetougW/n v. Richland 
Shoe Co., 406 U.S. 129 (1988); see also 
Trans World Airlines v. Thurston, 469 
U.S. Ill (1905). 

(f) The provisions of this sxibpart 
become applicable upon the date that 
the employer’s labor condition 
application is certified and/ot upon the 
date employment commences, 
whichever is earlier. Tho cmployer’.s- 
submission and signature on the labor 
certification application and DHS Form 
1-129, Petition for a Nonimmigrant 
Worker for an H-2B worker or successor 
farm constitutes the employer’s 
representation that the statements on 
the application are accurate and its 
acknowledgment 'and acceptance of the 


obligations of the program, 'fhe 
employer's acceptance of theso 
obligations i.s re-affirmed by the 
employer’s submission of the petition 
(Form 1-129), sxipportcd by the labor 
certification. 

(g) In determining the amount of the 
civ'il money penalty to ite assessed 
pursuant to paragraphs (b) and (c) of 
this section, the WHD Administrator 
shall consider the type of violation 
committed and other relevant factors. In 
determining the level of penalties to be 
RS.SBssed, the hignest penalties shall be 
reserv'od for willful failures to meet any 
of the condition-s of the application that 
involve harm to U.S. workers. Other 
factors which may be c:on.sidered 
include, but arc not limited to. the 
following: 

( 1 ) Previous hi.story of violation, or 
violations, by the employer under the 
INA and this'subparl, and 8 CFR 214.2; 

(2) The number of U.S. or H-2b 
rvorkers employed by the employer and 
affected by the violation orviolationsj. 

(3) The V^vity of the violation or 
violations; 

(4) , Efforts made by the employer in 
good faith to comply with the INA and 
regulatory provisions of this subpart and 
at 8 CFK 214.2(h); 

(5) The cmployer'.s explanation of the 
violation or violations; 

(6) The employer's commitment to 
future compliance: and 

(7) The extent to which the employer 
achieved e financialgain due totne 
violation, or tho potential finandal loss 
to the empiover’.'} workers. .. 

(b) Disqualification from approval of 
peffrions. Where the WIID 
Administrator finds a substantial failure 
to meet any conditions of the 
application or in a DHS Form 1-120, of 
a willful misrepresentation of a niaterial 
foot in an application or in a DHS Form 
I-12&, as those terms are defined in 
§ 655.31. the Administrator may 
rocommund that ETA debar the 
employer for a period of no le.sfi than 1 
year, and no more than 3 years, 

(i) If the WHD Adminijjtrator finds a 
violation of the provisions specified in 
this subparf, the Administrator may 
impose such other administnitive 
remedies as the Administrator 
detenninos to be appropriate, including 
rcin.statemenl, of displaced U.S. worker-s, 
or other appropriate legal or equitable 
remedies. If the VVHD Administrator 
finds that an employer has not paid 
wage.s at the wage level specified under 
the application and required by 
§ 655.22(e). the Administrator mav 
require the employer to provude for 
payment ot such rtinuunts t.irbai k pd> db 
may be required to comply wdth the 
requirements of § 655.22Co). 
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(j) The civil money penalties 
determined by the V\TID Administrator 
to be appropriate are due for payment 
within 30 days of the assessment by the 
Administrator, or upon the. denision by 
an administrative law judge where a 
hearing is timely requested, or upon the 
decision by the Secretary where review 
is granted. The employer shall remit the 
amount of the civil money penalty by 
certified check or money order made 
payable to the order of “Wage and Hour 
Division. Labor,” The remittance shall 
he delivered or mailed to the Wage and 
Hour Division office in tho manner 
directed in the Administrator’s notice of 
determination. The payment or 
performance of any other remedy 
prescribed by the Administrator shall 
follow procedures established by the 
Administrator. 

(k) The Federal Civil Penalties 
Inflation Adjustment Act of 1390. a.s 
amended (28 LJ.vS.C. 2461 note), requires 
that inflationar}? adjustments to civil 
money penalties in accordance with a 
specified cost-of-living formula be 
made, by regulation, at least every 4 
years. The adjustments are In be based 
on changes in tho Consumer Price Index 
for all Urban Consumers (CPI-U) for the 
U.S^ City Average for Ail Items. The 
adjusted amounts will be published in 
the Federal Register. The amount of the 
penalty in a particuUif case will be 
based on. the amount of the penally in 
effect at tho time the violation occurs. 

§65S,70 WHD Administrator's 
determination. 

{a) The WHD Administrator's 
determination shall be scrvt?d oh the: 
employer by personal service or by 
certified mail at the employer's last . 
known acldres.s. Where service by 
certified mail is not accepted by the 
employer, the Administrator may 
exercise discretion to serve the 
determination by regular mail, 

(b) The WHD Administrator shall file 

with the Chief Administrative Law 

Judge. U.S. Department of Labor, a copy 
oftfie Administrator’s determination. 

(c) The WHD Administrator's written 
determtnalioa shall: 

(l) Set forth the determination of the 
Administrator and the reason or reasons 
therefore, and in the case of a finding of 
violation{s) by an employer, prescribe 
the amount of anj' back wages and civil 
money penalties assessed and the 
reason therefor. 

(2) Inform the employer that a hearing 
may be requested pursuant to §655.71. 

(3) Inform the employer that in the 
absence of a timely request for o 
hearing, received hy the Chief 
Adminislfutive Law Judge within 15 
calendar days of the date of the 


determination^ the determination of the 
Administrator shall become final and 
not appealable. 

{4l Set forth the procedure for 
requesting a hearing, give the addres-ses 
of the Chief Administrative Law Judge 
(with whom the request must be filed) 
and the representative(s) of the Solicitor 
of Labor (upon whom copies of the 
request must be served). 

(5) Wliere appropriate, inform the 
employer that ^ Administrator will 
noliiy ETA and DHS of the occurrence 
of a violation by the employer, 

§ 655.71 Request lor hearing. 

(a) An employer desiring review of a 
determination Issued under § 655,70, 
Including judicial review, shall make a 
request for such an administrative 
hearing in writing to the Chief 
Administrative Law Judge si the address 
stated in tho notice of determination. In 
such a proceeding, the Administrator 
shall be the prosecuting party, and the 
employer shall be the respondent. If 
.such a request for an administrative 
hearing is timely filed, tho WHD 
Administrator's determination shall be 
inoperative unless and until the case is 
dismissed or the Administrative Law 
Judge issues an order affirming the 
decision. 

(b) No particular form is prescribed 
for any request for hearing permitted by 
this .section. Ho^vcver. any such request 
shall: 

(1) Be dated; 

(2) Be typewritten or legibly written; 

(3) Specify the issue or issues slated 
in tho notice of determination giving 
rise to such request; 

(4) State the .specific reason or reasons 
why tho employer believes such 
determination is in error; 

(5) Be signed by the employer making 
the request or by an authorized 
representative of such employer; and 

(6) Include the address at which such 
employer or authorized represontafive 
desires to receive further 
communlcatlDns relating thereto. 

(c) The request for sumi hearing must 
be received by the Chief Administrative 
Law Judge, at the address stated in the 
WHD Administrator’s notice of 
determination, no later than 15 calendar 
days after the date of the determination. 
An employer which fails to meet this 
lo-day deadline for requesting a hearing 
may thereafter participate in tho 
proceedings only by consent of the 
administrative law Judge. 

(d) The request iiioy be filed in 
person, by facsimile transmission, by 
certified or regular mail, orhy courier 
service. For the requesting employer’s 
protection, if the request is by mail, it 
should be by certified mail. If the 


request is by facsimile transmission, the 
original of the request, signed by the 
employer or authorized representative, 
shall be filed within 10 days. 

(e) Copies of the request for a hearing 
shall be sent by the employer or 
authorized repre-sentativc to the WHD 
official who issued the WHD 
Administrator’s notice of determination, 
and to the representative(s) of the 
Solicitor of Labor identified in the 
notice of determination, 

§ 655.72 Hearing rules oi practice. 

(a] Except as specificallv provided in 
this subpart, and to the extent they do 
not conflict with the provisions of this 
subpart, the “Rules of Practice and 
Procedure for Administrative Hearings 
Before tho Otfice of Administrative Law 
Judges” established by the Secretary at 
29 CFR part 18 shall apply to 
administrative proceedings under this 
subpart. 

(b) As provided in the Administrative 
Procedure Act, 5 U.S.C. 556, any oral or 
documenlary evidence may be received 
in proceedings under this part. The 
Federal Rules of Evidence and subpart. 

B of tho .Rules of Practice and Procedure 
for AdminLstrative Hearings Before tho 
Office of Administrative Law Judges (29 
CFR part IB, subpurt B) shall not epjply. 
but principles designed to ensure 
production of relevant and probative 
evidence shall guide the admission of 
evidence. Tho administrative law judge 
may exclude evidence which is 
immaterial, Irrelevant, or unduly 
repetitive, 

§655.73 Service of pieadings. 

(a) Under this suhpart, a party rnay . 
serve any pleading or document by 
regular mail, :Sorvico on a party is 
complete upon mailing to the last 
known address. No additional time for 
filing or response is authoriiifid where 
service is by mail. In the Interest of 
expeditious proceedings, the 
administrative law judge may direct the 
parties to serve pleading.s or documents 
by a method other than regular mail. 

(b) Tw’o copies of all p!eadmg.s and 
other documents in any administrative 
law judge proceeding shall be served on 
the attorneys for the WHD 
Administrator. One copy shall be seiv'ed 
on tho Associate Solicitor, Division of 
Fair Labor Standard.‘i. Office of the 
Solicitor. U.S. Department of Labor. 200 
Constitution Avenue, NW.. Room N- 
2716, Washington, DC 20210, and one 
copy shall be served on the attorney 
representing the Administrator in the 
proceeding. 

(c) Time will bo LOiupatec! begiauii.g 
with tho day follotving service and 
includes the last day of the period 
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unless it is a Saturday, Sunday, or 
Federaily-ohservc-d holiday, in which 
ca.se the time period includes the next 
bu.sine.s.s day. 

§ 655.74 Conduct of proceedings. 

(a) Upon receipt of a timely request 
for a hearing filed pursuant to and in 
accordance tvith §655,71, the Chief 
Adminislrative Law Jtidge shall 
promptly appoint an administrative law 
judge to hear the case. 

(b) The administrative law judge shall 
notify all parties of the date, time and 
place of the hearing. All parties shall be 
given at least H calendar day.s notice of 
such hearing, 

(c) The administrative law judge may 
prescribe a schedule hy which the 
parties are permitted to file h prehearing 
brief or other written statement of fact 
or law. Any such brief or statensenl shall 
be .served upon each other party. Post- 
hearing briefs will not he permitted 
except at the request of the 
administrative law judge. When 
permitted, any such brief shall be 
limited to the issue or issues spttcified 
by the admini.strativB law judge, .shall be 
due within the lime proscribed by the 
administrative law judge, and shall be 
served on each other party. 

§655.75 Decision and order of 
administrative lew Judge. 

(a) The administrative law judge shall 
issue a deci.siun. If any party de.sires 
review of the decision, including 
judicial review, a petition for 
Administrative Review Board (Board) 
review thereof shall bo filed as provlded 
in §655,76. If a petition For review is 
filed, the decision of the administrative 
law judge shall be inoperative uh]e.ss 
and until the Board issues an order 
alTirming the decision, or unless and 
until 30 calendar days have passed after 
the Board's receipt of the petition for 
review and the Board has not is.sued 
riolicB to the paitie.s that the Board will 
review the administrative law judge’s 
decision. 

(b) The decision of the administrative 
law judge shall include a statement of 
findings and conclusions, with reasons 
and basis therefore, upon each materia) 
i.s.suo presented on the record. The 
deci-sion shall also include an 
appropriate order which may affirm, 
dcn\', reverse, or modify, in whole or in 
part, the determination of the 
Administrator, WHD; the reason or 
reason.s for such order shall be stated in 
the decision. 

(c) In the event that the WHD 
Administrator assesses hack wages for 
wage violation(s) of §655. 22(e). (g). or (j) 
!)ased upon a PIVD obtained hy the 
Administrator from OFLC during the 


inve.stigalion and the administrative law 
judge determines that the 
Administrator’s reque-st was not 
warranted, the administrative law judge 
shall remand the matter to the 
Administrator for further proceedings 
on the Administrator’s determination. If 
there is no such determination and 
remand by the administrative law judge, 
the administrative law judge shall 
accept as final and accurate the wage 
determination obtained from OFLC or, 
in the event the employer filed a timely 
appeal under §655.11. the final wage 
determination resulting from that 
process. Under no circumstances shall 
the administrative law judge determine 
the validity of the wage determination 
or require submission into evidence or 
disclosure of source data or the names 
of establishments contacted in 
developing the survey which is the basis 
for the PWD. 

(d) The administrative law judge shall 
not render determinations as to the 
legality of a regulatory provision or the 
constitutionality of a statutory 
pro\'i5ion, 

(e) The decision shall be served on all 
parties in person or by certified or 
regular mail. 

§ 655.76 Appeal of administrative law 
judge decision. 

(а) The WIID Administrator or an 
employer desiring review of the 
ddcksion and order of an administrative 
law judge, including judicial review, 
shall petition the Department's 
Administrative Review Board (Board) to 
review the decision and order. To be 
effective, such petition shall be recei\'ed 
by the Board within 30 calendar days of 
the date of the decision and order. 
Copies of the petition shall be served on 
all parties and on the admudstratlve law 
judge. 

(h) Ko particular form is prescribed 
for any petition for the Board's review 
permitted by thi.s subp«nrt. However, any 
such petition shall; 

(1) Be dated; 

(2) Be typewritten or legibly written: 

(3) Specify the Lssue or issues stated 
in the administrative law judge decision 
and order giving rise to such patifiem: 

(4) State the specific reason or reasons 
why the party petitioning for review 
believi^s such decision and order are in 
error; 

(5) Be .signed by the party filing the 
petition or by an authorized 
representative of such party; 

(б) Include the address at which such 
party or authorized representative 
desire.s to receive farther 
communications relating thereto; and 

(7) Attach copies of the administrative 
law’ judge’s decision and order, and any 


other record documenls which would 
assist the Board In determining whether 
review is warranted. 

(c) Whenever the Board determines to 
review the decision and order of an 
administrative law judge, a notice of the 
Board’s determination shall be served 
upon the administrative law judge, 
upon the Office of Administrativo Law 
fudges, and upon all parties to the 
proceeding within 30 calendar days 
after the Board's receipt of the petition 
for review. If the Board determines that 
it wilt review the decision and order, 
the order shall be inoperative unless 
and until the Board issues an order 
affirming the decision and order. 

(d) Upon receipt of the Board’s notice, 
the Office of Administrative Law Judges 
shall within 15 calendar days forward 
the complete hearing record to the 
Board. 

(e) The Board's notice shall specify: 

(1) The issue or issues to be reviewed; 

(2) The form in which submissions 
shall be made, by the parties (e.g., 
briefs); and 

(3) The time within which such 
submissions shall be made. 

(f) All documents submitted to the 
Board shall be filed with the 
Administrative Review’ Board, U-S. 
Department of Labor, 200 Constitution 
Avenue, NW., Room S-.'5220. 
Washington. DC 20210. An Driginal and 
two copies of all documents .shall be 
filed. Documents are not deemed, filed 
with the Board until actually received 
by the Board. All documents, including 
documents filed by mail, .shidl be 
received by the Board either on or ^ 
before the due date. 

(g) Copies of all documents filed with 
the Board, shall bo served upon all other 
parties involved in the p.roceeding. 

(h) The Board’s final decision shall he 
served upon all partie.s and the 
adminislrative law judge. 

§ 655.80 Notice to OFLC and OHS. 

(a) The WHD Administrator shall, as 
appropriate, notify' DHS and OFLC of 
the final determination of a violation 
and recommend that DHS not approve 
petitions filed by an employer. The 
Administrator’s notification will 
address the type of violation committed 
by the employer and the appropriate 
statutory period for disqualification of 
the employer from approval of petitions. 

(bj The Administrator .shall notify 
DHS and OFLC upon the earliest of the 
following events: 

(1) Where the Admini.'itrator 
determine.s that there is a basis for a 
finding of violation by an employer, and 
no timely request for hearing is made; 
or 

(2) Whore, after a hearing, the 
administrative law judge issues a 
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decision and order finding a violation 
by an employer, and no timely petition 
for review Is filed with the Department’s 
Administrative Review Board (Board]; 
or 

(3) Where a timely petition for review 
is filed from an administrative law 
judge’s decision finding a violation and 
the Board either declines within 30 days 
to eriterlain the appeal, or reviews and 
affirms the administrative law judge’s 
determination; or 

(4) Where the administrative law 
judge finds that there was no violation 
by an employor, and the Board, upon 
review, issues a decision holding that a 
violation was committed by an 
employer. 

0 4. Amend §655.715 by adding a 
definition for the “Center Director’’ to 
read as follow.s: 

§555.715 Definitions. 

Center Director means the Department 
official to whom the Administrator ha.s 
delegated his authority for purpo.ses of 
NPC operations artd functions. 

s 5. Amend §655.731 by revising 
paragraphs (aK 2 ) introductory text, 

(b)(3)(iii)(A). and {dK2] and (3) 
to read a.s follows: 

§655.731 What is the first LCA 
requirement regarding wages? 


(2) The prevailing WDgo for the 
occupational classifioatiun in the area of 
intended employment must he 
dBlormined as of the time of filing the 
application. The employer shall base the 
prevailing wage on the best information 
available as of the time of filing the 
application. Kxcepl as provided in this 
section, the employer is not required to 
use any specific methodology to 
determine the prevailing wage and may 
utilise a wogo obtained from an OFLC 
NPC (OES), an independent 
authoritative source, or other legitimate 
.'ioume.s of wage data. One of the 
following sources shall be used to 
Bslubiish the prevailing w-age: 

(ii) If the job opportunity is in an 
occupation which is not covered by 
paragraph (a)(2Xij of this section, the 
prevailing wage shall he tlie arithmetic 
mean of the wages of workers similarly 
employed, except that the prevailing 
wage shall be the median when 
provided bv paragraph.s {a3{2KiiKA), 
(b)(3Kiii){B}(2l. and {hK3Kiii]{CK2) of 
this section. The prevailing wage rale 
shall he based on the he.st information 
available. The following prevailing wage 
source.s may be used; 


(A) OFLC National Processing Center 
(NPC) determinafion. Prior to January t, 
2010, the SWA having Jurisdiction over 
the area of intended employment shall 
continue to receive and process 
prevailing wage determination reque-sts, 
but shall do so In accordance with these 
regulatory provision.*; and Department 
guidance. On or after Jannary 1, 2010. 
the NPC shall receive and prooB.ss 
prevailing wage determination requests 
in accordance with these regulations 
and with Department guidance. Upon 
receipt of a written request ftjr a PWD 
on or after January 1, 2010. the NPC will 
detormine whether the occupation is 
covered by a collective bargaining 
agreement which was negotiated at arms 
length, and, if not, determine the 
arithmetic mean of wages of workers 
similarly employed in the area of 
intended employment. The wage 
component of the Bureau of I,abar 
Statistics Occupational Employment 
Statistics .suiv'ey shall be used to 
determine the arithmetic mean, unless 
the employer provides an acceptable 
survey. The NPC shall determine the 
wage in accordance with secs. 212{nl 
and 212(1) of the INA. If an acceptable 
employer-provided wage survey 
provides a median and does not provide 
an arithmetic mean, the median shall he 
the prevailing wage applicable to the 
employer’s job opportunity. In making a 
PWD. the Chicago NTC will follow 20 
CFR 636.40 and other administrative 
guidelines or regulations issued by ETA. 
The Chicago NPC .shall specify tire 
validity period of the PWD, which in no 
event shall be for less than 90 days or 
more than 1 year from the dale of the 
determination. 

(J) An employer W'ho chooses to 
utilize an NPC PWD shall file the labor 
condition application within the 
validity period of the prevailing wage as 
specified in tho PWD. Any employer 
ffesiring review of an NTC PWD, 
including judicial review, shall follow 
the appeal procedures at 20 CFR 63G.41. 
Employers which challenge an NPC 
PWD under 20 CFR 656.41 must obtain 
a ruling prior to filing an LCA. In any 
chiilicnge. the Department and the NPC 
shall not divulge any employer wage 
data collected under the promise of 
confidentiality. Once an employer 
obtains a PVt'D from the NTC and files 
an LCA supported by that PWD. the 
employer is deemed to have accepted 
the PVVD (as to the amount of the wage) 
and thereafter may not contest the 
legitimacy of the PWD by filing an 
appeal with the CO (sec 20 CFR 656.41} 
or in an investigation or enforcement 
action. 

(2) If the employer is unable to wait 
for the NPC to produce the requested 


prevailing wage for the occupation in 
qtiestion, or for the CO and/or the 
BALCA to issue a deri.s-ion. the 
employer may roly on other legitimate 
sources of avallablo wage information as 
set forth in paragraphs (a)(2l(iiKB) and 
(C) of this section. If the employer later 
discovers, upon receipt of the PWD from 
the NPC, that the information relied 
upon produced a wage below tlie final 
PWD and the employer was paying the 
NPC-detsrmined wage, no wage 
violation will be found if tho employer 
retroactively compensate.^ the H-2B 
nonimmigrant(s) for the difference 
between wage paid and the pre\'ai!ing 
wage, within 30 days of the employer’s 
receipt of the PWD. 

(3) In all situations where the 
employer obtains the PWD from tho 
NPC, the Department will deem that 
PWD as con’ect as to the amount of the 
W'age. Nevertheless, the enjployer must 
maintain a copy of the NTC PVVT). A 
complaint alleging inaccuracy of an 
NPC PWD. in such case,?, will not bo 
investigated, 

(B) An independent authoritative 
source. The employer may u.se an 
independent authoritative wage source 
in liexi of an NTC PWTD. The 
independent authoritative source sun’ey 
must meet all the criteria set forth in 
paragraph (b)(3){iiiKB) of this section. 



(A) Atopy of the prevailing wage 
finding from the NTC for ths occupation 
within thft area of intended 
omployment. 


(d) • * - : 

(2) In the event the Administrator 
obtains a prevailing wage from ETA 
pursuant to paragraph {d)(l) of this 
section, and the employer desires 
review, including judicial review, the 
employor shall chalienga tho ETA 
prevailing wage only by filing a request 
for review under §656.41 of this chapter 
within 30 days of the employer's receipt 
of tlie PWD from the Administrator. If 
the request is timely filed, the decision 
of OFLC is suspended until the Center 
Director issues a detenninalion on the 
employer’s appeal. If the employer 
desires review, including judicial 
review, of the decision of the NPC 
Center Director, the employer shall 
make a reque.st for review of the 
determination by the Board of Alien 
Labor Certification Appeals (BALCA) 
under § 658.41(a) of this chapter within 
30 days of the receipt of the decision of 
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the Center Director. If a request for 
review is limely filed with the BALCA, 
the determination by the Center Director 
is .suspended until the DALCA issues a 
determination on the employer’.s appeal. 
In any challenge to the wage 
determination, neither ETA nor the NPC 
shall divulge any employer wage data 
collected under the promise of 
confidenliality. 

(i) Where an employer timely 
challenges an OFLC FWD obtained by 
the Administrator, the 30-day 
investigative period shall be suspended 
until the employer obtains a final ruling. 
Upon such a final ruling, the 
investigation ;tnd any subsequent 
enforcement proceeding .shall continue, 
with the PWD as determined by the 
BALCA serving as the conclusive 
determination for all purposes. 

(ii) [Keserved] 

(3) For purposes of this paragraph (d), 
OFLC may consul? with the NPC to 
ascertain the prevailing wage applicable 
under the circumstances of the 
particular complaint. 

SI 6. Amend § 655.1102 to add the 
definition of “Office of Foreign Labor 
Certification (OFLC)*' to read as foHow.s: 

§658.1102 What are the definitions of 
terms that are used in these regulations? 

Office of Foreign Labor Certification 
(OFLC) moans the organizational 
component within the ETA that 
provides national leadership and policy 
guidance and develops regulations and 
procedures to carry outthe 
rosponsibilities of the Secretory of Labor 
under tho INA concerning foreign 
workers seeking admission to the 
United Stutos, 

St 7. Am(?nd § 635.11 12 by revising 
paragraph (c)(2) to read as follows; 

§655.1112 Element U— What does "no 
adverse effect on wages and working 
conditions" mean? 


(2) Dfiterrnjnntion of prevailing wage 
for H- 1 C purposes. In the ab.senco of 
collectively bargained wage rales, the 
National Processing Center (NPC) 
having juri-sdiction as determined by 
OFLC shall determine the prevailing 
wage for similarly employed nurses in 
the geographic area in accordance with 
administraiivG guidelines issued by ETA 
for prevailing wage determination 
requests submitted on or after the 
effective date of these regulations. 

(i) Prior lo the effective date of these 
regulations, the SWA having 
jurisdiction over the area of intended 
employment shall continue to receive 


and process prevailing umge 
determination requests in accordance 
with the regulatory provisions and 
Department guidance in effect prior to 
January 1, 2009. On or after the effective 
date of these regulations, the NT*C shall 
recciv'e and process prevailing w'aga 
delerniination requests in accordance 
with these regulations and with 
Department guidance. A hicility seeking 
to determine the prevailing wage must 
request a prevailing wage determination 
from the NPC having jurisdiction for 
providing the prevailing wage over the 
proposed area of intended employment 
not more than 90 days prior to tho date 
the attestation is sub’rfiitted to the 
Department. The NPC must enter its 
■wage determination on the form it uses 
and return the form with its 
endorsement to the employer. Once a 
facility obtains a prevailing wage 
determination from Ibe NPC and files an 
attestation supported by that prevailing 
wage determination, the facility shall be 
deemed to have accepted the prevailing 
wage determination as accurate and 
appropriate (as to both the occupational 
classification and the tvage rate) and 
thereafter shall not contest the 
legitimacy of that prevailing wage 
delermination in an investigaiion or 
enforcement action pursuant to suhparl 
M of this part. 

(ii) A facility may challenge the 
prevailing wage determination with the 
NPC having provided such 
determination according to 
administrative guidelines issued by 
ETA. but must obtain a final ruling prior 
lo filing an attestation. 


PART 6S6— LABOR CERTIFICATION 
PROCESS FOR PERMANENT 
EMPLOYMENT OF AUENS IN THE 
UNITED STATES 

s 8. The authority citation for part 656 
is revised to read as follows: 

Authoritv; 8 U.S.C. lia2(a)(5)(A). 
lieZtpMl): sec.122. Public: Uvv I01-e4». 109 
Stat, 4978; and Title IV', Public Law 103—277. 

112S»a{. 2681. 

fs 9. Amend §656.3 by revising the 
dcfinition.s of “Prevailing wage 
determination (PWD)” and “Stato 
Workforce Agency (SWA)” to rend as 
follows: 

§ 656.3 Definitions, for purposes of this 
part, of terms used in this part. 

Prevoilirtg wage determination (PWD) 
means the prevailing wage provided or 
approved by an OFl,C National 
Processing Center (NPC), in accordance 
with OFLC guidance governing foreign 
labor certification programs. This 


includes P\^T) requests processed for 
purposes of employer petitions filed 
with DHS under Schedule A or for 
sheepherders. 

State Workforce Agency (SWA), 
formerly known as State KmpIoymHnt 
Security Agency (SESA). moans the 
state agency that rBceive.s funds under 
tho VVagner-Peyser Act to provide 
employment-related services to U.S, 
workers and employers and/or 
administers the public labor exchange 
delivered through the state's one-stop 
delivery system in accordance with the 
Wagner -Peysor Act. 


§656.15 [Amentjed] 
s 10. Amend §656.15: 
s a. By removing the words “in 
duplicate;” front paragraph (a): and 
s b. By removing paragraph (f) and 
redosignating paragraph (g) as paragraph 
( 0 . 

13 11. Amend §656.40 by revi.sing 
paragraphs (a), (b) introductory text. (c). 
(g), (h) and (i) to read as folloivs; 

§656.40 Determination of prevailing wage 
tor iabof certification purposes. 

(a) Application process. The employer 
mu.?t request a PWD from the NPC, on 
a form or in ti manner prescribed by 
OFLC. Prior to January 1, 2010, the 
SWA having jurisdiction overthe aroa 
of intended employment shall continue 
to receive and process prsvaiiing wage 
determination requests in accordance 
with the regulatory provisions and ... 
Department guidahee in effect prior to 
January 1. 2009. On or after January Iv 
2010. the NPC shall receive and process 
prevailing wage determination requBsls 
in accordance with these regulations 
and with Departmontguidance. The 
NPC will provide the employer with an 
appropriate prevailing wage rate. The 
NPC shall detormine the wage in 
accordance with sec. 212(1) of the INA. 
Unless tho employer chooses to appeal 
the center's PWD under §656.4l(a). of 
this part, it files the Application for 
Permanent Employment Certification 
cither electronically or by mail with the 
processing center of juri.sciiction and 
maintains the PWD in its files. The 
determination shall be submitted to the 
CO. if requested. 

(bj Determinations. The National 
Proce.ssing Center will determine the 
appropriate prevailing wage as follows; 

(c) Validity Period. The National 
Processing Center must specify the 
validity period nf the prevailing wage, 
which in no event may bo less than 90 
day.s or more than 1 year from the 
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determination date. To use a prevailing 
wage rate provided by the NFC, 
employers must file their application.s 
or begin the recruitment period required 
by §§656.17(o) or 656,21 of this part 
within the validity period specified by 
the NPC. 

[g) Employer-provided wage 
information, (l) If the job opportunity is 
not covered by a CBA, or by a 
professional .sjxirts league’s rules or 
regulations, the NPC will consider wage 
information provided by the employer 
in making a PVVD. An employer .stjrvcy 
can be submitted either initially or after 
NPC issuance of a PWD derived from 
the OES survey. In the latter situation, 
the new employer sur\^ey submis.siun 
will be deemed a new PWD request. 

(2) In each case where the employer 
submits a survey or other wage data for 
which it seeks acceptance, the employer 
must provide the NPC with enough 
information about the sun-’ey 
methodology, including such items as 
sample size and source, sampia 
selection procedures, and .survey job 
descriptions, to allow the NPC to make 
a determination about the adequacy of 
the data provided and validity of the 
fltatisticahneihodology u.sed in 
conducting the .survey in accordance 
with guidance is.suad by the OFLC 
national office. 

(3) The survey submitted to the NPC 
mu.st be based upon recently collected 
data. 

(i) A published .survey must have 
been publishad within 24 months of the 
date of submission to the NPC, mu.sl be 
the most current edition of the survey, 
and the data upon which the sun'-ey is 
based must have been collected within 
24 months of the publication date of the 
survey. 

(iij A sur\’ey conducted by the 
employer must be ha.sed on data 
collected within 24 month.s of the date 
it is submitted to the NPC. 

(4) if the employer-providud survey is 
found not to be acceptable, the NPC will 
inform the employer in writing of ihu 
reasons the .simmy wa,s not accepted. 

(5) The employer, after receiving 
notification that the survey it provided 


for NPC consideration is not atxeptable. 
may file supplemental information as 
provided by paragraph (h) of this 
section, file a new request for a PWD, or 
appeal under § 656.41 . 

0^) Submittal of suppleinentat 
information by employer, (ij If the 
employer disagrees with the skill level 
assigned to its job opportunity, or if the 
NPC informs the employer its survey is 
n ot acceptable, or if there are other 
legitimate bases for such a review, the 
employer may submit supplemental 
information to the NPC. 

(2) The NPC will consider one 
supplemental submission about the 
employer’s sunmy or the skill level the 
NPC assigned to the job opportunity' or 
any other legitimate Wsis for the 
employer to request such a review. If the 
NTC does not accept the employer's 
survey after considering the 
supplemental information, or affirms its 
determination concerning the skill level, 
it w'ill inform the employer of the 
reasons for its deci.sion. 

(3) The employer may then apply for 
a new wage determination or appeal 
under § 656.4t of this part. 

(i) Frequent users. The Secretary will 
issue guidance regarding the process hy 
which employers may obtain a wage 
determination to apply to a suksequent 
application, when the wage is for the 
same occupation, skill level, and area of 
intended employment. In no case may 
the wage rote the employer provides the 
NPC be lower than the highest wage 
required by any applicable Federal, 
State, or local law. 

(ii) [Reserved] 

Q 12. Revise § C36.4 1 to read as follows; 

$ 8S6.41 Review of prevailing wage 
determinations. 

(a) He\ncwof?^PCPWD. Any 
employer desiring review of a PWD 
made by a CO must make a request for 
.such review within 30 days of the date 
from when the PWD was issued. The 
request for review must bo sent to the 
director of the NPC that issued the PWD 
within 30 days of the date of the PWT); 
dearly identify the PWD from which 
review is sotight; set forth the particular 


grounds for the request; and include all 
the materials pertaining to the PWD 
submitted to the NPC up to the dale of 
the PWD received from tlia NFC. 

(b) Processing of request by NPC. 

Upon the receipt of a request for review, 
the NPC will review the employer’s 
reqtiBst and accompanying 
documentation, and add any material 
that maj' have been omitted by the 
employer, including any material the 
NPC sent the emoiover up to the date of 
the PVVD. 

(c) Review an the record. The director 
will review the PWD solely on the basis 
upon which the PWD was made and. 
upon the request for review, may either 
affirm or modify the PWD. 

(d) Request for review hy BALCA . Any 
employer desiring review of the 
director’s determination must make a 
request for review hy the RALCA within 
30 days of the date of the Director’s 
decision. 

(1) The request for review, statements, 
briefs, and other submissions of the 
parties and amicus curiae must contain 
only legal arguments and only such 
evidence that was within the record 
upon which the director made his/her 
affirmation of the PWD, 

(2) The rsquest for review must be hi 
writing and addressed to tlie director of 
the NPC making the determination. 
Upon receipt of a request for a reviftw. 
the director will assemble an indexed , 
appeal file in reverse chronologiciil 
order, with the index on top followed by 
the most recent document. ; . 

(3) The director will send th©: Appeal 
i'iie to the Office of.Administrative:t;.iiw 
Judges, BALCA. The BAI.CA handles 
the appeals hi afX’ordance with 
§§656.26 and 656.27. 

Signed in Washinginn. DC, this I2lh day of 
December, 2008. 

Brent R. Orrell, 

Deputy .■iss/sfontScm.'fary. Bmphyment and 
Training Administration. 

Alexander J. pHssantino, 

Acting AdntinisUvtor. IVa^e and Hour 
Division, Employment Standards 
Administi-atiun. 

fFR Doc. EB-2n993 Filed 12-1 8-06; 0:45 aru] 
aiLUNC CODE 45t0-FP-© 
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LOUISIANA WORKFORCE 

MARCH 10, 2015: 

^^7 MEN 

•♦WORKED 1PM - 6PM 

••CLEANED INSIDE OF PLANT (APPROX, 2 HOURS) 

••PEELED CRAWFISH (APPROX. 3 HOURS) 

•*19.8 LBS PEELED = .94 LBS EACH PER HOUR 
••CRAWFISH PEELED WERE LARGE IN SIZE 

••APPEARS TO BE DIFFICULT FOR WORKER’S TO PEEL CRAWFISH EFFICIENTLY DUE TO THE SIZE OF THEIR HANDS 
••LOTS OF SHELLS FOUND IN CRAWFISH MEAT 

MARCH 11, 2015: 

•*7 MEN 

••WORKED3PM-7PM 

••PEELED CRAWFISH (APPROX 4 HOURS) 

•*42.7 LBS PEELED = 1.S2 LBS EACH PER HOUR 
••CRAWFISH PEELED WERE LARGE IN SIZE 

••WORKER'S ARE A LITTLE FASTER THAN YESTERDAY, BUT STILL NOT REACHING 3 LBS PER HOUR, WHICH IS NEE C C'JD 
' '■ONE WORKER STATED, " 1 WOULD RATHER BE IN JAILTHAN PEEL CRAWFISH." 

NOTIFIED WARDEN, BRADY STOUTES, AND WORKER WAS ELIMINATED FROM WORK DETAIL 

MARCH 12, 2015: 

**6 MEN (1 WORKER WHO STATED HE WOULD RATHER BE IN JAIL WAS ELIMINATED FROM WORK DETAIL) 
••WORKED 3PM-6PM 
••CONTINUED TRAINING 

MARCH 17, 2015: 

*•5 MEN (1 WORKER REMOVED FROM DETAIL BY PRISON) 

••WORKED3PM-6PM 
••GRADED CRAWFISH 

MARCH 18, 2015: 

**5 MEN 

••WORKED 3PM-6PM 
••PEELED CRAWFISH 

••CRAWFISH WERE SMALL SIZE PEELING CRAWFISH 

**14.8 LBS PEELED= 1.18 LBS EACH PER HOUR 


MARCH 19, 2015: 

•*5 MEN 

••WORKED 3PM-6PM 
••PEELED CRAWFISH 

••CRAWFISH WERE SMALL SIZE PEELING CRAWFISH 

•*14.2 LBS PEELED= 1,13 LBS EACH PER HOUR 
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r OF HEALTH & HUMAN SERVICES 


Food a'Hi Drug Admin'slratton 
S::»-'Gr Spring, MD 70993 


JUL 3 8 20i5 

The Honorable David Vhter 
Chainnan 

C.'onimittee on Small Business and Entrepreneurship 
United Stales Senate 
WashingUin, D.C. 20510-6350 

Dear Mr. Chairman; 

'['hank you for providing the opportunity for the Food and Drug Administration (FDA or the 
Agency ) to testify at the May 6, 2015^ hearing before the Committee on Small Business and 
Entrepreneurship, entitled 'impact of Federal Labor and Safety [,aws on the U.S. Seafood 
Industry/’ This letter provides responses for the record to questions posed by Committee 
Members, which we received on May 21 , 2015. 


If you have fujlhcr questions, please let us know. 

Sincerely, 

r 

‘ Thomas A. Kraus 

Associate Commissioner 
for I,.egisla(ion 


cc: The Honorable Jeanne Shaheeu 
Ranking Member 

Committee on Small Business and Entrepreneurship 
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PagC'2 — The IJouorable Da\nd Vitter 


The Honfirahle David Vittcr 


III Dr. Strain's testimony, he mentioned that some chemicals on imported seafood arc 
banned in the United States. During the hearing the concept of paritj' between domestic 
requirements and foreign quaiity standards was discussed at length. 

Dr. Strain brought up several examples of imported crawfish that contain chemicals that 
would not be allow ed in the US. When we know that countries, who have different 
chemical safetv^ laws and standards for food, arc exporting seafood to our shores, w hy is 
there no grounds for a presumptive denial of entr>^ based on thi.s knowledge? 

As w e explain in funlier detail below, FDA does have the authority to prevent the importation 
of products that are not in compliance with U.S. standards and requirements. With regard to all 
imparted food, it is the importer’s re.sponsibiiity to offer for entry into the United States product 
that is fully compliant with all applicable U.S. laws. Under the seafood Hazard Analysis 
Critical Control Point (HACCP) regulation, PIACCP controls are required for both domestic and 
foreign processors of fish and fishery products. Additionally, the regulation requires that U.S. 
importers take certain steps to verify that their foreign suppliers meet the requirements of the 
regulation. In recent years, the Agency has significantly increased the number of inspections of 
foreign food manufacturers. 

In addition, the Agency has conducted foreign country assessments to evaluate the country’s 
iaw.s for, and implementation of, good aquaculture practices. Specifically. FDA evaluates tlie 
coimiry’s controls, including licensing and permitting, inspections, and training programs for 
aquaculture products. FD.A uses the information from country assessments to better target 
surveillance sampling of imported aquaculture products, inform its planning of foreign seafood 
HACCP inspections, provide additional evidence for potential regulatory actions, and improve 
collaboration with foreign government and industry'' contacts to achieve belter compliance with 
FDA’s regulatory requirements. For e.xample, the country assessments for China in 2006, Chile 
in 2009,' and India in 2010 resulted in increased sampling and testing for aquaculture products 
from these countrie.s Ce.g., cel from China, salmon tfom Chile, and shrimp from India), 

FDA screens 1 00 percent of import enUies electronically, and a subset of those are physically 
inspected at varying rates, depending on the potential risk associated with them. If the product 
appears to be adulterated or misbranded, based on examination or otlier information, such as 
prior hi.story of the product, manufacturer, or country, FDA w ill give notice advising the owner 
or consignee of the appearance of a violation under the Federal Food, Drug, and Cosmetic Act 
and the right to provide testimony or evidence to rebut the appearance of the violation. For 
example, if an irapon enliy of seafood is detained due to a detection of a chemical residue such 
SvS chloramphenicol, the importer can send a sample of the Imported lot to a private laboratory to 
determine if that residue is present. An FDA scientist then reviews the private laboratory 
finding to confirm that the analy.sis is valid. If the product is ultimately refused admission, it 
must he de.siroyed, unless it is exported by the owner or consignee within 90 day.s of the date of 


' Dr, Solomon's written tcsiimonv from May 6, 2015, incorrectly stated that the country assessment for Ciiite was in 
2a{J8. 
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tlie notice of refu.sa). 


When FDA has suiTicient evidence to indicate that future entries of a particular product offered 
for import into the United Slates may appear \dolative, FDA may place the foreign processor or 
the specific product on an import alert. Import alerts inform FDA field staff that the Agency has 
sufficient evidence to detain, without physical e.xamination. future shipments of an imported 
product, and such shipments may be refused admission into United States commerce. To obtain 
release of such product, Ihe responsible party, the importer, would need to submit or provide 
sufficient evidence to FDA that the product is in compliance with ITS, requirements. When 
FD.A has evidence of a .systemic pattern of violations within, a country, FDA may use a couiUry- 
wide impon alert to address the violations. For example, FDA impo.sed a country-wide import 
alert on all farm-raised catfish, basa, shrimp, dace, and eel from China in .fune 2007, due to the 
presence t)f unapproved animal drugs andfor unsafe food additives, .such as malachite green. 
Shipments of products covered by the import alert, may be detained, without physical 
examination, at the time they arc olTcred for import into U.S. commerce. The shipments can he 
released bv' FD.A after evidence is provided to overcome the appearance that the products arc 
violative. .As another example, the Agency has two import alerts related to chloramphenicol in 
aquaculture products; Import Alert 16-127 relates to crustaceans containing chloramphenicol, 
and Impoit Alert 16-124 relates to thexise of unapproved new animal drugs in aquaculture 
seafood products. 

The HonocabJhLJeannc 

As I mentioned, I am very concerned about the new I.ISD.A program being .set up to 
inspect catfish separately from all other seafood. 

Once llSDA’s catfish inspection program is finalized, that agency estimates it will cost 
around S14 million a year to operate. Is that comparable to the annual co.st to the 

taxpayer of the inspection of catfish under FDA jurisdiction? 

In Fiscal Year 201 4, FD.A estimarcs that we expended $1.97 millionon the catfish inspection 
program. This cost inciud.es the following operational activities; domestic inspections, 
invesiigati{)n.s, sample collections, and sample analyses, as well as import investigations, field 
exam.s, .sample collections, sample analyses, and label reviews. This estimate is not a full 
Agency cost, as it docs not include costs for the Center for Food Safety and Applied Nutrition tc 
conduct variou-s activities such as foreign country assessments, compliance reviews, or 
participation in international meetings, which are not limited to catfish. 

Wc arc aware that the 201 1 GAO Report, “Seafood Safety; Responsibility for Inspecting 
Catfish Should Not Be Assigned to USDA,'* cites an estimate of “less than $700,000 anniialiy” 
spent by FDA. It should be noted that this estimate reflected only the imspeciion of catfish 
processing facilities and did not include the other operational costs identified in the current 
calculation. 

We are not aware of the .specifics of the proposed USDA program cost estimates, which may 
include activities outside the .scope of FDA inspectionTsampIing aclivitie.s and our associated 
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costs. 

The Honorable Mazie Hirono 


Regarding data collection for seafood safety guidelines and regulations — As you probably 
know, seafood is important in Kaw aii. It Is estimated that in Hawaii, we consume more 
than two times the national average of seafood per person, w hich includes the 
consumption of raw fish. Seafood is deeply ingrained in the ay of life and culture of our 
island state, from fishermen to consumers, we have a supply chain w ith checks and 
balances for fresh, safe and quality seafood landed in Haw aii. 

1 appreciate that seafood regulation is no easy undertaking for the FDA. Can you explain 
how FDA gathers and collects data as part of promulgating guidelines and regulations on 
seafood safety? Does FDA w ork with the domestic fishing industry and state health 
departments in promulgating seafood .safety guidancc/regulatious particularly as it reiate.s 
to the consumption of raw domestic seafood? 

B\ way of background, federal regulations are govented by the Administrative Procedure Act. 
Once an agency decides that a regulatory action is necessary or appropriate, it develops and 
typically publishes a proposed rule in the Federal Register, soliciting comments from the public 
(including academia, industry, and ,stale counterparts) on the regulatory proposal. After the 
agency considers thi.s public feedback and makes changes where appropriate, it then publishes a 
final rule in tlic Federal Register with a specific date upon wTich the rule becomes cffcctit’e and 
enforceable, In issuing a final rule, the agency must describe and respond to the public 
comments it received. 

In developing the seafood HACCP regulation, I'D.A relied on data compiled by the Centers for 
Oi.sease Control and Prevention (CDC) in its Foodborne Disease Surveillance System, as reported 
from Slate and local health authorities as well as on research conducted hy FDA, the National 
Oceanic and Atmospheric Administration (NOA.A), the Environmental Protection Agency 
(FPA). aitd others. That data W'as used both to produce information that w-ouid provide a better 
understanding of the to.xins, bacteria, chemical contaminants, and other phenomena, and to 
provide a basis for developing more advanced types of controls for them. FDA also relied on its 
own risk assessment and on the conclusions of the 1991 National Academy of Sciences' Institute 
of Medicine report entitled “Seafood Safely.’* 

FDA guidance documenl.«i are developed and issued in accordance with FDA's good guidance 
practices ('GGP.';). The way the Agency gatliers information and collects data depends on the 
level of the guidance document. With regard to seafood, FD.^ maintain.s the Fish and Fishery 
Products I laxards and Controls Guidance (the I lak'.ard Guide), which is intended to assist 
processors of f sh and fi.shery product,? in the developmem of their MACCP plans, which are 
required by FDA’s seafood HACCP regulation. The Hazard Guide was designed to address both 
species (type of fish) and processing (raw, cooked, time/lcniperature)-reiated hazards using the 
most up-to-date scientific data and infonnation regarding industry' practices. Supporting 
documentation is referenced at the end of each chapter within the Hazard Guide. Processors of 
fish <uid fishery products will find infonnation in the guidance that will help them identify 
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hazards that arc associated with their products and help them formulate conirol strategies, 't he 
guidance is also ituended to ser\ e as a tool to be used by federal and state regulatory officials in 
the evaluation of HACCP plans for fish and fishery products. 

in developing the fourth edition of the Hazard Guide, the Agency reviewed comments received 
on the third edition of the guide and revised it as appropriate, in accordance with OGPs. FD.A 
also reviewed illness and outbreak data from CDC. inspection data from FDA’s Office of 
Regulatory Affairs, and any new scientific literature before modifying the guide. As described 
above, FDA also vvork.s with seafood industry members to better understand common practices 
in order to a.ssist with .scientific data reviews that help ensure that the mo.st up-to-date and 
scientifically sound controls are used to mitigate hazards reasonably likely to occur. 

FDA works closely with .state and local officials as well as with industry to ensure the safety of 
seafood. As one example, the National Shellfish Sanitation Program (NSSPl is a fedcral/.state 
cooperative prograin recognized by FDA and the Interstate Shellfish Sanitation Conference for 
the sanitary control of shellfish produced and sold for human consumption. The purpose of the 
NSSP is to promote and improve the sanitation of shellfish moving in interstate commerce 
through federai/siate cooperation and uniformity of state shellfish programs. Participants in the 
NSSP include agencies from shellfish producing and non-producing stale.s, FDA, F,PA, NOA.A, 
and the .shellfish industry. 
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Senate Smai! Business Committee 
May 6, 2015 Hearing 

Questions for the Record for Assistant Secretary of Employment and Training, Portia Wu 

Questions and Answers 

Questions from: 

Senator David Vitter 


During the hearing we discussed in detail the requirements placed on utilizers of the H-2B visa 
program. Mr. Randol addressed .several concerns about the program, including the requirement 
to pay workers when a work season is cut short by natural occurrences (hurricanes, droughts, 
etc.) and the requirement that workers be paid the same, regardless of work output or 
productivity. These rules do not seem to be workable in the real world: 


1 . Please elaborate on the statutory basis that the Department of Labor has based 
these requirements on. 


Response: The Tmmigration and Nationality Act (INA) permits the importation of foreign 
workers for the H-2B program only “if unemployed persons capable of performing such service 
or labor cannot be found in this country.” 8 U.S.C. I l01(a)(l5){H)(ii){b). Under Department of 
Homeland Security (DHS) regulations, a petition for temporary employment filed w ith DHS 
must be accompanied by an approved temporary labor certification from the Department of 
Labor (DOL). which serves as DOL’s advice to DHS regarding whether a qualified U.S. worker 
is available to fill the employer’s job opportunity and whether a foreign worker's employment in 
the Job opportunity will adversely affect the wages or working conditions of similarly employed 
U.S. workers. See, e.g., 8 CFR 2l4.2(h)(6){iii)(A}. 

2. Further, please elaborate oit the statutory basis utilized by the Department of Labor 
for ail changes to the H-2B program, and private wage survey use, with account 
taken for the recent court decision. 


Response; The new joint DHS-DOL H-2B regulations provide interpretations of the statutory 
requirement in 8 U.S.C. 1 101(a)(15){H)(ii)(b), consistent with the DHS regulations at 8 CFR 
2l4.2(h)(6)(ili)(A)&(D). 


Senator Jeanne Shaheen 

1 recognize that there is a need for comprehensive reform of our temporary work visa programs, 
to better suit businesses' needs and protect both American and foreign workers. I was 

1 
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disappointed that the House of Representatives failed to take up the Senate-passed immigration 
reform legislation last Congress, which would have implemented many much-needed reforms. 
Without such a comprehensive strategy, 1 appreciate the difficult position the Department is in 
with regards to the specific regulations governing the H-2B program. 

1. Can you explain how the H-2B Wage Final Rule issued on April 29th by the 
Department weighs the legitimate need for temporary^ foreign workers with the need to 
protect wages of U.S. workers? 

Response: The H-2B Wage Final Rule is intended to ensure both that employers’ legitimate 
needs for temporary foreign workers arc met. and that the requirement to protect the wages of 
U.S. workers is fulfiilcd. The Wage Final Rule continues the use of the Occupational 
Employment Statistics (OES) survey mean wage as the indicator of the prevailing wage, which 
protects the wages of American and foreign workers. At the same time, the Rule also includes 
flexibility for employers by pemiitting narrow use of employer-provided surveys in limited 
circumstances, including the use of state-conducted surv-eys, consistent with court nilings on 
these issues. 

2. What measures has the Department taken to ensure that these regulations will suiwivc 
potential legal challenges to the rules, given the history' of legal challenges that H-2B 
regulations have faced, and ensure that businesses utilizing the H2B program have 
certainty in the program? 


Response: 

We have considered and taken into account past decisions in promulgating the rule. Specifically, 
issuing the rule jointly with DHS addresses legal challenges to DOL's authority to independently 
issue regulations. However, as revealed by cases that have already been filed against the 2015 
H-2B regulations, the Departments cannot guarantee that challengers will not attempt to have the 
two regulations struck down. 

3. How will the interim rule protect temporary workers in the H-2B program from labor 
exploitation, including forced labor and human trafficking? 

Response: In the 2015 Interim Final Rule (IFR), the Departments implemented some crucial 
reforms to prevent worker exploitation, unfair treatment and human trafficking, many of which 
track recommendations by the GAO as well as bi-partisan measures that have been adopted by 
Congress in other contexts. Specifically, the 2015 IFR includes the following worker protections: 

• Strengthened provisions banning the passing of prohibited fees (i.e., those related to 
obtaining an M-2B labor certification, and related recruitment or other costs) to 
employees and requires an employer to demonstrate it prohibited third parties engaged in 
the recruitment of H-2B workers from charging workers prohibited fees by submitting to 
DOL a copy of any contract with a recruiter or agent engaged in the recruitment of H-2B 
workers. 
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• Mandatory disclosure of employer contracts with any labor recruiter or agent engaged in 
recruiting H-2B workers and the identities and locations of ail persons and entities hired 
by or working for the recruiters. 

• Prohibition of retaliation against workers, including intimidating, threatening, restraining, 
coercing, blacklisting, or discharging w'orkers or causing another to do so if the worker 
exercised his/her rights under the regulations, complained against the employer, or 
instituted or participated in a legal proceeding against the employer, or if the worker 
consulted with others (such as a workers’ center, community organization, labor union, 
legal assistance program, or an attorney). 

• Expanded authority to revoke an existing labor certification based on a finding of 
violations(s), and/or debarment of employers who engage in willful or substantial 
violations from filing a labor certification application or labor condition application with 
DOl. for an expanded period of up to 5 years. 


Senator Mazie Hirono 

Questions 1-3: Regarding H-2B Visas Program 


1. Tell us how the new 2015 Interim Final Rule helps U.S. workers looking for work. 

Response: The 2015 H-2B Interim Final Rule (IFR) strives to improve U.S. worker access to 
jobs through enhanced U.S. worker recruitment efforts closer to the employer's start date of 
need. The IFR enhances the mandatory recruitment of U.S. workers by extending the 
recruitment period until 2 1 days before the employer’s start date of work. Under the prior 2008 
rule, an employer had no obligation to hire U.S. workers after concluding the 10-day recruitment 
period and submitting the recruitment report - a period that could be completed nearly four 
months before the start date of w-ork. U.S. job applicants typically seek jobs that start sooner and 
may not have the ability to wait for a job that begins several months in the future. 

Unlike the 2008 rule, the IFR also requires the rehiring ofinterested former U.S. employees who 
worked for the employer w'ilhin the last year, unless an employee was terminated for cause or 
abandoned the worksite. The IFR also requires that notice be given to workers in the area and 
occupation cither through the bargaining representative or through a posting of the job at the 
work location. Finally, the IFR also gives the Department of Labor discretion to order additional 
recruitment, particularly where a job is located in an area of substantial unemployment, thereby 
providing that U.S. w'orkers are afforded access to the job opportunities for which the employer 
intends to hire 1I-2B workers. 

In addition to enhancing employers’ efforts to recruit U.S. w'orkers, the IFR also provides for the 
broader circulation of the job order by Slate Workforce Agencies. The Department will also 
expand its existing national electronic job registry to include H-2B job orders. The posting of 
the job orders will not require additional elTort on the part of the employer but will substantially 
improve the visibility of temporary nonagricultural job opportunities to U.S. workers during the 
extended recruitment period. Job applicants will be able to browse and search job opportunities 
across multiple data points, such as by location, period of employment, occupation, etc. 
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2. Tell us about some of the problems with employers exploiting H-2B workers, and how 
the new 2015 Interim Final Rule helps prevent H-2B workers from being treated 
unfairly. 


Response: The U.S. Government Accountability Office (GAO) reported in March 20 1 5 that 44 
percent of employers who use the H-2A and H-2B temporary' worker programs are not getting 
their workers directly, and instead use labor recruiters. GAO found that labor recruiters 
frequently charge workers fees that reduce their real wages, misrepresent the wages workers will 
be paid as well as the Jobs they will perform, and in some cases subject w orkers to human 
trafficking. See U.S. Gov’i ACCOUNTABiUlY OFFICE, GAO-1 5-1 54, at 6. H-2A AND H-2B Visa 
Programs; Increased Protections Needed for Foreign Workers (2015) (U.S. Government 
Accountability Office Report to Congressional Committees). 


The 2015 Interim Final Rule (IFR) implemented some crucial reforms to prevent w orker 
exploitation, unfair treatment, and human trafficking, many of which track recommendations by 
the GAO, as well as bi-partisan measures that have been adopted by Congress in other contexts. 
For example, the 2015 IFR includes strengthened provisions banning the passing of prohibited 
fees (i.e., those related to obtaining an H-2B labor certification, and related recruitment or other 
costs) to employees, and requires an employer to prove it prohibited third parties engaged in the 
recruitment of H-2B workers from charging workers prohibited fees by submitting a copy of 
such a contract. In addition, in order to provide that workers are not given misinformation about 
a job opportunity, employers must provide the worker with a copy of the approved job order no 
later than when the worker is applying for a visa. The IFR also requires the posting of a 
workers’ rights poster at each worksite, which includes contact information for the Department 
for reporting violations. 

In order to provide greater transparency in the use of foreign labor recruiters, the 2015 IFR 
requires the disclosure of employer contracts with any labor recruiter or agent engaged in 
recruiting H-23 workers and the identities and locations of all persons and entities hired by or 
working for the recruiters. In the future, DOL w'ill begin posting a list of these agents and 
recruiters on a publicly available website after updating the routine uses in DOL’s Privacy Act 
System of Records Notice. 

For the first time, the 201 5 IFR explicitly prohibits retaliation against workers, including 
intimidating, threatening, restraining, coercing, blacklisting, or discharging workers or causing 
another to do so if the worker exercised his/her rights under the regulations, complained against 
the employer or instituted or participated in a legal proceeding against the employer or if the 
worker consulted with others (such as a woriters' center, community organization, labor union, 
legal assistance program, or an attorney). 

The new' regulation also gives the Department expanded authority to revoke an existing labor 
certification based on a finding of vio!atjons(s) or to debar an employer from filing a labor 
certification application or labor condition application with DOL for an expanded period of up to 
5 years. 
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3. Tell us how the 2015 Wage Final Rule is fairer to workers. 

Response: The 2015 Wage Final Rule sets the threshold wage an employer seeking H-2B 
workers must offer and pay to both the U.S. and H-2B workers it hires for its temporary- 
positions. A fair prevailing wage requirement is key to preventing adverse effect in the wages 
and working conditions of U.S. workers when employers seek to hire foreign workers. 


Questions 4-5: Regarding the Workforce Innovation and Opporiimily Act (WIOA) 

Last year, the Senate passed the Workforce Innovation and Opportunity^ Act (WIQAj hy a vote 
of 95-3. Every member of this Committee who was here last year voted for it. 


4. Tell us how' DDL is implementing this law, and how it helps the seafood industry train 
workers. 

Response: The Workforce Innovation and Opportunity Act (WIOA), signed into law on July 22, 
2014, presents an extraordinary' opportunity to improve job and career options for America’s job 
seekers and workers through an integrated, job-driven public workforce system that links diverse 
talent to businesses. WIOA retains the nationwide system of one-stop centers, currently branded 
as American Job Centers, which directly provide an array of employment and connect customers 
to work-related training and education. The new law places greater emphasis on one-stop 
centers achieving results for jobseekers, workers and businesses, including employers in the 
seafood industry. WIOA supports the development of strong regional economies through robust 
public/private partnerships that align investments in workforce, education, and economic 
development. In addition to providing individuals access to the services they need to get good 
jobs and stay employed, one-stop centers help business find skilled workers and access other 
supports, including education and training, for their current workforces. We expect that the 
seafood industry could benefit from active participation in regional and local workforce bodies 
that establish priorities and align workforce programs and strategies to meet worker and 
employer needs, including the use of industry sector partnerships and career patlnvays to build a 
pipeline of skilled workers for in-demand industries. 

On April 16, 2015, the Departmenlsof Labor and F-ducation published five Notices of Proposed 
Rule Makings (NPRMs) in the Federal Register to implement WIOA. Before issuing these 
proposed rules, the Departments of Labor and Education solicited broad input from the public 
workforce sy.stem and its partners and stakeliolders through a variety ofmechanisms, ranging 
from in-person town halls, to outreach calls, and to webinars. The public had until June 1 5. 201 5 
to submit comments. Individuals were able to review the proposed rules and submit comments 
on line at wvvw.reaulations.uov . The Departments will now analyze the comments and reconcile 
them through revisions or explanations as needed. We expect to publish Final Rules in early 
2016. 


At the same time, states are required under WIOA to implement many of its requirements 
beginning on July 1, 2015. As such, the Department is issuing operating guidance and providing 
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assistance to states to support this process, individuals can find a list of WIOA-related guidance 
on the Department of Labor web site at h ttp:A''^vw\v■dolcta■^ov/'\^ ioa/' . Information on the 
Employment and Training Administration’s technical assistance webinars, tools, and resources 
are on the WIOA Collection Page - iivww.vvioa-workforce^one.org . 


5. How can seafood and other employers best use DOL's resources to recruit, hire, and 
train workers? 

Response; Employers should work with their workforce development boards and local One-Stop 
Career Centers to access resources that can be helpful in their efforts to recruit, hire, and retain 
talent. Slate and local boards promote industry and sector partnership and arc responsible for 
activities to meet the workforce needs of local and regional employers. Local areas can use 
funds for demonstrated effective strategics to meet those needs, including incumbent worker 
training, Registered Apprenticeship, on-the-job training, and customized training. Employers are 
incentivized to meet their workforce needs and offer opportunities for workers to learn with 
increased reimbursement rates for on-the-job training and customized training. To locate one- 
stop centers acro,ss the country, employers may use America's Service Locator at 
www.servicelocator.org or cal! the toll-free number; I-877-US-2JOBS or 1-877-872-5627. 

Employers can find additional resources to recruit, hire, and train workers at the Department of 
Labors on-line Business Center resource; 

http://www.careeronesion.oru/BusinessCenter/'inde.v.aspx/' . Recognizing that there may be some 
interests in reaching multiple states and local areas at the sarne time, employers may also be 
interested in reaching out to State Workforce Agencies, which can be found at 
i'ittp:/-'ww>.v.careeronestop-org/biisinesscentei'/stateresoui'ce5/1lndstateresoyrces.aspx . Finally, 
employers may contact the Department’s Office of Foreign Labor Certification at 
httD:/Avww.foreiunlaborcert.doleta.go\7states npc.cfm . 
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